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P-ROGEEDI-NGS
APRI L 27, 2006
MORNI NG SESSI ON
(COURT CALLED TO CRDER)
THE DEPUTY CLERK: Everyone ri se.
THE COURT: Be seated please. Good norning, |adies and
gent | enen.
THE DEPUTY CLERK: MDL Nunber 1657 In re: M oxx.
THE COURT: (Counsel nake their appearance for the
record.
MR HERVAN: Good norning, Judge Fallon. [|I'm
Russ Hernman for the PSC.
MR WTTVANN:  And Phil Wttnmann for Merck, Your Honor.
THE COURT: VW're here today for our nonthly status

neeting. |'ve conferred briefly with the |iaison counsel and
nmenbers of the coommttee on their joint report. |[|'lIl take them
I n order.

Before | do that let ne say, this Court, the entire
Eastern District, is going to electronic filing. We' ve
Instituted that as of a couple of weeks ago, and we nay have to
carve out or fashion a different nethod for this ML, at |east
for the present.

| was neeting with your representatives and the Aerk's
Cfice staff discussing the electronic filing area. Uitil we get

an procedure established, just continue to file in paper fornat,
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but | should have an order fashioned within a week that wll
allow you to file in an electronic format so you won't need to
deal wth the paper thereafter. That's what we were dealing
wth., That's why I'ma little late getting started.

The first itemon the agenda is LexisNexis File and
Serve. Anything on that one?

MR WTTNVANN:  Just one thing, Your Honor. W' ve
submtted to the Gourt jointly a proposed pretrial order
Nunber 8A, which will deal with that situation of attorneys who
are withdrawing or dismssing voluntarily lawsuits being required
to certify and notify LexisNexis to that effect before the orders
were signed permtting them

THE COURT: For the record, do you want to explai n what
the problemwas with the attorneys who were w thdraw ng.

MR WTTNVANN:  The probl em was attorneys were
w thdrawing from specific cases or were voluntarily dismssing
certain cases but not notifying LexisNexis. So everyone thought
they were still in the case, no one knew what was happening wth
the case, and it created a | ot of confusion.

And the pretrial order 8A wll now require
certification from counsel before you sign an order that wl
certify that they have notified LexisNexis so that they can be
renoved fromthe LexisNexis |ist.

THE CGOURT: The whol e concept with the LexisNexis is to

be of assistance, and in order for it to be effective, we have to
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have the people who are currently in the litigation receiving the
notice. Not the entire world to receive it. |If the entire world
gets the naterial, then nobody gets it, and that's one of the
reasons that we have to continue to policing it.

Anything fromthe plaintiffs on that?

MR HERVAN: No, Your Honor.

THE COURT: The next item State Court Trial Settings.

MR HERVAN: There are eight case settings in state
trial courts between now and Decenber 11th in four different
states: New Jersey, CGalifornia -- I'msorry, five states --

M ssi ssippi , A abama, and Texas, and Your Honor has set
four cases during the sane tine period for trial in the ML.

MR WTTVMANN: In Florida as well. The Cosey case is
set for trial in Florida on the GCourt's July 31st and August 21st
trial docket.

THE COURT: That's a good representative nunber. Wen
we get finished with those cases, both the states and federal
courts, hopefully the judges can neet and confer and see whet her
or not there are any trends that we see that we would be able to
discuss wth the attorneys and hopefully look at this matter
globally, but I'lIl keep in touch with the state courts and watch
t he cases, too.

The next itemis dass Actions.
MR HERVAN: As Your Honor is aware, there had been a

class action certified that, in New Jersey, the defendants Merck
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have either initiated a wit to the highest court in that state
or are in the process of doing so.

THE COURT: R ght. The question for this court is what
effect, if any, the New Jersey case has on the simlar class
actions filed in this court. | don't know whether | wll be
getting to that. It's an issue that |'mnot prepared to speak
on, whether it has an effect or does not have an effect, but it
| ooks to me like the matter is going forward fairly rapidly in
New Jersey, and it nay be appropriate to watch that case and see
where we go after a reasonable period of tine, but I would |ike
to have this MOL kept apprised of the devel opnent and with
| iaison or sonme nethod so that both sides in the ML know what's
going on and how it's going on.

MR WTTVANN:  Your Honor, we al so have under advi senent
with you the Rule 12 notion to dismss the naster conplaints for
medical nonitoring --

THE COURT: Rght. M. Seeger had sonething.

MR SEECGER:  Your Honor, consistent wth your | ast
comrent about the bridge in comunications, we're going to ask
Judge H gbee to have Russ Herman appointed as a liaison to the
class action to the ML court here.

THE COURT: |'ll touch base with her on that, too. |'ve
been trying to keep her apprised, and |'ve been sensitive to her
litigation, and | know she has been to mne, so we have been

keeping in touch, but | think it's helpful if the litigants, the
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| awyers al so have sone interface with that so that we know what's
going on, and we won't have any problens wth scheduling and
things of that nature. So | think the defendants al so shoul d
have sone |iaison contacts with that case so that we are able to
keep in touch with them

You were saying, M. Witnan?

MR WTTMANN:  You have under submssion right now the
defendant 's notion to dismss the naster conplaints for medical
nonitoring --

THE COURT: | do.

D scovery Drected to Merck is the fifth item

MR HERVAN: Your Honor, yes, it is, but | wanted to
give the cite of the New Jersey Court of Appeals case, just for
the record. It's 2006 New Jersey SUPER Lexis 95, 2006.

The privilege, there is no issue as to the general
di scovery that's been directed to Merck and their production.
There are some specific discovery issues which we get to later
on, and which really affect prinmarily the four cases that are set
for trial, and we're currently trying to work those issues out.

The issue of the privileged docunents is now pendi ng
before the Fifth Qrcuit Court of Appeals. It has been briefed
by both sides. A tenporary stay order has been issued, and we
have been advised tel ephonically by the Court of Appeals that
they will handle the natter expeditiously.

THE COURT: (Ckay. The next itemis D scovery Drected
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to the FDA. Any report on that?

MR HERVAN: Yes, Your Honor. There are 45 docunents at
I ssue. They have been narrowed down froma nunber. There is a
privileged log. Your Honor has those docunents in camera.

The G aham deposition, as Your Honor is aware, is set
for May 9, 2006, and Your Honor has been substantially burdened
wth privilege issues. |If Your Honor is able to deal with these
45 docunents in advance of G aham s deposition, it would be
hel pf ul .

THE COURT: |'ve just been through 500, 000 pages, so |
should be able to get through 48. 1'Il get through themthis
weekend for sure.

The FDA had sone difficulty or reluctance disclosing
vari ous docunents. They have asserted a privilege, but | have

suggested that they file the docunents with nme. They have done

so under seal, and |I'll ook them over and deci de which are
privil eged.
MR HERVAN: | am advised also that the severa

subpoenas that were issued to what | call the Kaiser healthcare

entities, the subpoenas issued by Merck in connection with the

Q aham deposition that we will -- M. Doug Marvin has assured ne
that he'll provide nme with these docunents the day that he
receives them and then I'lIl undertake to distribute themto the

four team captains.

THE OOURT: That's inportant to do because otherw se
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you're going to have to issue subpoenas, and it's going to just
be just wasteful work. So | do appreciate the defendants giving
them as soon as you get them send themto M. Herman and he can
di ssem nate them

D scovery Drected to Third Parties. That's an issue
that 1'mdealing with now.

MR HERVAN: Yes, Your Honor. |It's a substantial issue.
Basically the controversy is is that Merck has contended that
advertising or narketing entities have the same status as
enpl oyees and, therefore, a privilege applies and have, to our
under st andi ng, been vetting docunents before they are produced.

Qur position is they are not enployees. There is no
privilege here. VWe've briefed the issue. M. Longer is prepared
to argue it, Your Honor.

THE COURT: Yes, | would profit from sone oral argunent.
|'ve directed ny law clerk to talk with you fol ks about it, a
date early next week. | start a trial on Mdnday, but | should be
finished shortly, and I'Il take oral argunent.

MR WTTNVANN:  There is another issue on the third-party
docunents, Your Honor. Both sides have collected docunents
basically from subpoenas issued to third parties, and we think it
woul d be hel pful , really essential to get a privileged log or a
| og prepared of those third-party docunents so that we all know
what the universe of the docunents are. V're willing to provide

alog to the plaintiffs. VW think they should be required to
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furnish a log to us.

THE COURT: Yes, that nakes sense to ne. W've got to
know what the census is, what we're dealing wth, so let's get
together on that.

MR HERVAN: V¢ have no problemin producing a | og of
any third-party docunents; although, we don't claimany of those
third parties as our enpl oyees.

THE COURT: Wien can you-all do that?

MR HERVAN. 1" --

MR WTTVANN: W can do it pretty quickly, | believe,
from our standpoint, Judge.

THE COURT: Ben.

MR BARNETT: Good norning, Your Honor. |'m Ben Barnett
on behal f of Merck. Ve should be able to put together a log in a
week or so. | would think in 10 days we could do a nutual
exchange, if that works for you.

MR DAVS: Leonard Davis from Herman Herman Katz and
Cotlar. Wth respect to the third-party docunents, we wll have
a log together, and we'll produce that by Monday to M. Barnett.

And then hopefully, as Your Honor requested, we'll have
a face-to-face neeting. VW'lIl get together and we'll do that not
only in connection with the third-party but we've al so addressed
doing sone type of reconciliation of all the Merck production
thus far.

M. Barnett and | have spoken about that. We've also




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

14

tal ked to New Jersey counsel about tying it into that production

so that we have a reconciliation of all docunents that had been
produced not only fromthird parties but also fromMrck in this
litigation.

MR BARNETT: M. Davis just changed ny weekend pl ans,
Your but that's fine. We'll

Honor , have our |ist together by

Monday as well, and |'m happy to cone down and visit wth
M. Davis.

As perhaps the Court is aware, we do universal

productions both for the ML and New Jersey.

V¢'re happy to

prepare a universa

production log which they are then free to

exam ne and make sure they have al

t he docunents not only that

we produced in the MOL but in New Jersey.

MR DAVMS: And I'mnot trying to change his weekend.

That's not what | intended by that. Wat | neant was |'l| get

the log by Monday and then will get together.

THE COURT: Let's try to finish it up by VWednesday and

get to ne on that. Ben, you and Lennie have to get together.

Lennie, get with Ben on this and work that out. You have to do

it face to face. You can't do it by letters. W just don't have

time for that.

MR HERVAN: Let nme talk to M. Herman (sic). | have

been suitably advised and chasti sed.

THE COURT: Qur next is Mnthly Productions Pursuant to

Pretrial Oder Nunber 17. Anything on that?




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

15

MR WTTVMANN:  That's going, | think, snoothly.

Your Honor, we've made two productions already. | don't think
there is really anything to discuss on that point.

THE COURT: Deposition Scheduling.

MR HERVAN: \¢ have no problens with the continuing
deposi tions, Your Honor.

THE COURT: Anything fromthe states on that? Are you
getting notice?

M5. BARROS: Yes, Your Honor, we are. VW're in
communi cation wth M. Mwyer from Merck and dealing wth the PSC
pretty much on a weekly basis so everybody is satisfied with it.

THE COURT: Paintiff Profile Formand Merck Profile
Form  Anyt hi ng?

MR HERVAN: Speaking for the plaintiffs, particularly
those fol ks that have cases set for trial before Your Honor,

M. Tommy Jacks, who is here and part of one of the trial teans,
a |lawer from Texas with whom |' m personal |y acquai nted, has
undertaken to conpare the Merck Profile Form as ordered by the
Court with the type of formthat Merck has been submtting.

|"mgoing to give M. Wttnmann a copy, and |'magoing to

give a copy to -- | don't know on who's side but | guess
M. Beck, Phil, to you, and |'mgoing to give you two copies,
Phil, in case soneone else needs it. 1'mgoing to present one to

Bob, M. Wnne.

These are the nmatters that the four trial counsel wll
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be negotiating in order to see if some resolution can take place.
The | anguage of difficulty is outlined inred, and | give this to
Your Honor in advance. W hope we don't have to present it to
you, but if we can't resolve it, we'll bring it.

THE COURT: Again, this is a face-to-face sort of thing.
You' ve got to get together on this. This doesn't seemto ne to
be sonething that's going to stop the world fromturning. 1It's
sonet hing that --

MR WTTVANN:  As we told Your Honor back in chanbers
this nmorning, this is a work in progress. |It's been going on for
sone six nonths now and we will be neeting --

THE COURT: And | understand it crops up sonetines
because conputer prograns need to be tweaked, and they don't give
It the sane way, and so you have to deal with those issues that
are really technol ogically pregnant.

MR WTTNMANN:  That's correct, Your Honor, and
M. Barnett is here to address that wth the plaintiffs today.

MR BARNETT: Your Honor, we will talk to plaintiffs
today, and we will be happy to do so next week as well. Just to
be clear, though, and the annotation that you have just been
handed and distributed is sonmething we did ourselves nonths ago
in an effort to try to explain to the PSC those changes that were
necessitated by the Merck conputer systens.

So while this may be helpful; in fact, it's something

we took upon ourselves to do to explain to them why we needed




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

17

slight nodifications to the form but we actually would like to
resolve this issue, and |'ve been trying to do so for several
nont hs.

THE CGOURT: You have the people who are trying the next
four cases. Let's get wth themand see if we can deal wth
that. If we can't, then give it to nme and |I'll resolve it, but
we have to nove on this one quickly.

Also, with the Plaintiff Profile Formand Merck Profile
Form the concept that | see with the profile forns is that it's
a product of both sides. Both sides have had sone input on these
profile forns and it's informational . It doesn't tie anybody to
anything. It's not proof of anything. It's just infornation.

But the purpose of it is to do away with the necessity
for interrogatories. | nean, there is no sense in having profile
forms by either side, both sides, and then have detailed sets of
interrogatories by both sides. It's just double work. So when
you filled out the profile form hopefully there is no need for
I nterrogatories.

You know, there are sonme cases that are different and
may have to be tweaked or you nay have to neet and confer on a
particular issue that you didn't anticipate because it's just a
sui generis, you can do that. But basically generally if you
prepare a profile form either side, defendants submt a profile
formto the plaintiffs, plaintiffs don't need to file

interrogatories on the defendant and vice versa. |It's easier
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that way.

MR WTTNVANN:  Just one other point | wanted to nention
while on the profile forns. W continue to have a |ot of
problens with the Plaintiff Profile Forns being deficient. And
we issue a deficiency notice. |It's a tine-consumng process for
Merck counsel to go through these forns, and they are not
properly filled out.

I f Your Honor could just urge the plaintiffs, we notify
themif they are deficient, if they could take the tine and
provide the information that's requested on the form it would
nmake it easier.

THE COURT: You need to copy nme on those letters. Wen
you send a deficiency letter, copy nme on it so that | can keep a
file onit and I'll know what the situation is, and |'Il get
involved in it after | see several letters not being answered.

MR HERVAN:  Your Honor, we have undertaken to coll ect
hundreds of Merck deficiency letters, but we believe there are no
deficiencies. V¢ believe this is |like an el ephant hunting gnats.

And the primary problemwth it is that every tine,
nost respectful ly to Merck, they send a deficiency letter with
little nitpicks on it, it delays the response we get from them on
the Merck Profile Form

And we intend to brief the issue fully to bring the
exanples. M. Wttnann has already replied to our letter. W

think it's a matter, unfortunately, that Your Honor is going to
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have to review at sone point because --

THE COURT: Bring it to me sooner than later so that |
shoul d have sonet hi ng.

MR HERVAN: Yes, Your Honor.

MR BARNETT: Very briefly, Your Honor, there are
certain core criteria that the plaintiffs have to supply to us in
order to do an MPF; for exanple, if they don't identify who this
prescribing physician is, we can't do it, and there is about four
or five pieces of data that we need. W are absolutely not
del aying production of the MPF's for other parts of the PPF that
are not there. VWe're not delaying the production at all. W're
continuing to produce hundreds of them a week.

THE COURT: Al right.

MR HERVAN: Ve'll bring it to Your Honor's attention.

THE COURT: | just urge both sides to recogni ze that
this is atool. It's a helpful tool. Let's not make it a hurt
instead of a help. It's got to be sonething that hel ps you, not
sonething that is an additional hurt, so we've got to keep that
in mnd when we're doing it.

The State/Federal Coordination, anything fromthe state
|iaison on that?

M5. BARR(G5: Yes, Your Honor. (Good norning,

Your Honor. Dawn Barrios for the state liaison coomttee. |'ve
just handed M. Wnne the update on the remand CD as well as the

charts.
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Wth reference to your earlier comments about getting
together with the state court judges after the new round of
trials, | wll provide to Your Honor a list of and contact
information for every one of those judges. As a case appears on
your joint agenda, I'll provide you wth the information so that
you will have it readily available if you find the need to
contact any of those judges, if you desire.

| would also like to thank Texas counsel . They've been
incredibly forthcomng to put up trials on your trial schedul e,
and there are probably, | venture to say, nore Texas attorneys in
the courtroom than Louisiana attorneys today, and | woul d be
remss in ny duties not to acknow edge them because they've done
a great job of coordinating those proceedi ngs.

And | would like to take a noment to respond to
sonet hing about the Merck Profile Forns and the Plaintiff Profile
Forns because | do get an incredible nunber of calls. I'm
understanding from Merck now that there are four or five itens
that's the only itens that they require of the plaintiffs and
then that will start triggering their 90 days to reply, and if |
could find out what those five itens are and get those on the
record so | can notify the plaintiff attorneys to continue to
call ne to explain about that.

MR BARNETT: Your Honor, this issue originally cane up
I n Decenber of last year, and in discussions with M. Herman and

M. Davis we explained to themthat in order to do our job, we
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needed these four or five pieces of information.

VW talked it through and we actually sat down and wote
aletter to M. Herman, not only explaining what those, what that
information was, we drafted a letter that he could then turn and
send to other nenbers of the PSC to educate them as to what that
I S.

| don't know whether that letter that we drafted for
M. Herman ever went out, but we have tried to be as transparent
as possible as to what it is we need in order to produce a Merck
Profile Form If we need to recirculate a letter, |'mhappy to
do so.

MR HERVAN: Unfortunately M. Herman is translucent and
not transparent, and if you would just state the five itens, we
could just get through this without a | ot of correspondence.

M. BARR(GS: Your Honor, |'mhappy to get with them
after the conference so we don't del ay.

THE COURT: This is an easy issue. Let's not nake it
nore conplicated.

M5. BARR G5: Thank you, Your Honor.

THE COURT: A so, | do, fromthe court's standpoint, |
appreciate Texas's interest in nonitoring this litigation and
hel ping us nove it along. | think this is an advantage, frankly,
of having the MDL. (nhe is to coordinate discovery, but it's also
an opportunity that it affords the litigants, as well as their

counsel , to look at matters globally. Everything cannot be




© 00 N oo o b~ w NP

N N N N NN P P PR PP P PP
g A W N P O © W ~N O 0 A W N P O

22

handl ed globally, and I don't suggest it can, but it is an
opportunity, and |I hope that everybody takes advantage of that
opportunity. It's the only place that you can | ook at sonething
globally and at an appropriate tine hopefully we can |ook at it
and see whether anything can be done. |If it can, fine; if it
can't, then we'll nove on to another area, but hopefully it gives

that opportunity. So | do wel cone and appreciate the cooperation

of Texas.

VI CTCR Dat a.

MR HERVAN: Your Honor, we have an order that we are
discussing. |If we can't resolve it by the end of the day, we'll

bring it to you before the end of the day.

THE COURT: The other itemis Generic Trial Perfornmance
and Rule 702 and Daubert in Limne |ssues.

MR HERVAN: As | understand it, Your Honor wll be
nmeeting with trial counsel in the four cases at one o' clock this
afternoon, and on behalf of the PSC and trial counsel, | woul d
li ke to address those issues at that tine.

THE COURT: That's fine.

'mtold we skipped 12 and 13, |I'msorry.
Pro Se Jaimants. Let's go back there first and
deal with that.

MR HERVAN: Merck is going to file a notion with regard
to pro se claimants and Lexi sNexis website acts.

THE COURT: Yes, we've had sone interest by sone pro se
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litigants to have access to LexisNexis. The difficulty that I
have fromthe Court's standpoint is that | want everybody to have
access but there are sone docunents that are sensitive, both from
the standpoint of the plaintiff and the defendant, and they are
not for open di ssemnation.

And I'mnot concerned with the attorneys because they
agree that they will not disclose the naterials, certain
materials, but it's difficult to police that fromthe Court's
standpoint with pro se litigants fromall over the country, as
wel | as sone being housed at the government's expense. | don't
know how | deal with that, and so |I'mjust concerned about that
situation.

So | may have to approach it a different way. | do
believe in transparency, but at the sanme tine, there are certain
I ssues that are confidential that only |awers shoul d have access
to.

Mtion to Dsmss Foreign dass Action Conplaints on
Forum Conveni ens QG ounds.

MR WTTNVANN:  Yes, Your Honor, the opposition brief is
due to be file on May 22nd, and we've spoken to Ken MIlIl, who is
representing the plaintiffs in that litigation, and we would
agree with himthat Merck would have 30 days from May 22nd to
couch a reply subject Your Honor's approval, and if you'll
approve it, it would be entered in the order.

THE COURT: |'Il get right on it.
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Now we're at 14, the VI CTCR Dat a.

MR WTTVANN: M. Hernman is correct. Ve re working on
a fornmal order that would restrict access to that data, but it
wll be produced, no question about it.

THE COURT: 15 is (eneric |ssues.

It seens to ne that another advantage of having a
court try a nunber of these cases wth the experienced counsel as
|'ve been fortunate to have is that you learn sonething in each
case that hopefully nakes it easier for the attorneys.

| don't see the role of a judge to nake life harder for

| awyers. | see the exact opposite. It's ny role, and | try hard
at it, to nmake it easier for lawers, so | like to nmeet with
counsel after the trials, talk about the issues. |'minterested

In your input to nmake it easier, streaniine sone of the process,
and nake the presentation of proof easier.

In that regard, if we can do sonething once, it makes
nore sense to ne than have ne constantly do it. Some of these
Daubert issues mght be able to be | ooked at globally, so to
speak, in sone areas. | know sone specifics mght have to be
dealt with, but that mght be for the cross-examnation nore than
Daubert, but there are sone evidentiary matters, sone |ogistica
matters, tine limtations, things of that sort that we mght be
able to deal with and just cookie-cut that out for all of the
cases. So | would be interested in talking wth the [awers in

the four cases as well as the |awers who have tried the Plunkett
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case and see what they can do to work this matter up.

| try to, as nuch as | can, deal with issues before
trial, so that at trial, you just need to worry about getting it
to the Jury. You know what you're going to get into evidence and
that's been taken care of. You know what witnesses are going to
be presented. Wth regard to depositions, they should be cl eaned
up so that you know what's comng in, and howit's comng in, and
so we don't have to deal with those issues during trial, so
hopeful ly we can deal with some of that globally.

| have comng to the neeting the derk's Cfice
personnel and the jury personnel so that we can talk with them
about the nunbers that we need to pull in and al so the method of
dealing wth the questionnaire.

16 is the APPROve Data.

MR WTTNVANN:  Yes, Your Honor. VW& delivered the
I nterim APPROVe data yesterday to counsel in the four trial
cases. They now have that and the final APPROVe data wll be
forthcomng shortly so that is under control.

THE COURT: Any problemwth the plaintiffs with that?

MR HERVAN: V¢ have sone problem of translating it
through the right software, but we expect to work that out.

THE COURT: 17, the IMS Data?

MR WTTVANN:  Sane thing, Judge. The IMs data for the
four trial cases have been produced, and | think that's taken

care of.
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MR HERVAN: Wll, | do have a footnote, Your Honor. |
understand that there are at |east another dozen categories of
information that relate to specific physicians and physician
practices, et cetera, who are investigating that. It would
probably bring another, have to have another neet and confer wth
| M5 and defense counsel as soon as we have been able to pin that
down.

THE COURT: Let nme hear fromyou by next time so that we
can see whether or not there is an issue. |If so, I'll resolve
it; if not, okay.

The next itemis a Mtion to |Inplenent Procedure
For Rapi d Renand.

| assune this has two aspects to it. (e concerns
the cases that were renoved fromstate court that are before ne,
and secondly, those cases that were filed in federal court that
were sent to ne because of the ML.

That has to be done. |1'mgoing to be noving on
that, but | would like to get through the cases first to see
where we are. | think that after the four cases, and after the
states have had a chance to do their cases, if we have sone
difficult or whatever, that the global approach doesn't work,
then 1'mgoing to have to be noving the case al ong.

| don't see the ML as just a black hole. | wll do
everything | can to satisfy ny duty and responsibility for the

di scovery of the case, for packagi ng the case, and for |ooking at
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the case globally, but once |I've exerted nyself on those areas, |
wll have done ny job, and it then will be up to other judges or
other districts. | may be going back to sone of those districts
to try cases, but that is a different story. But the point is,
|"'mnot going to be dealing with this imediately. 1'Ill be
dealing wth this at another tinme.

19 is Physician Call Notes.

MR WTTNVANN:  Your Honor, we've produced all of the
call notes with prescribers, and all of the facts and database
material to the four trial counsel and four ML trials that are
com ng up.

There was a request for custodial files that we got the
day before yesterday for the first tine, and | told M. Davis we
were going to neet and confer about that. Qustodial files are a
conpletely different situation than the call notes. Gould be
very burdensone. V¢ wanted to talk about it.

THE COURT: Let's see the scope of the problem first and
see if is there a problem

MR HERVAN:  Your Honor, we were going to bring the
Issue up this afternoon. | just want to nake one short statenent
that the custodial files are extraordinarily inportant because
those are the files of the detailed persons and regiona
sal espeopl e enpl oyed by Merck in the geographic areas in which
the plaintiffs cases arise, so they are case specific in that

sense.
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THE COURT: Al right. The way you need to deal wth
this is let's look at it fromthe standpoint of the four cases,
and I'mnot going to assune that whatever we do on the four cases
we're going to do for the rest, for the other hundred thousand
cases. |I'mmainly interested in four cases, so just look at this
i ssue from four cases, with the understanding on both sides that
that's not precedent. The four cases are ready to roll at this

tine, and so that has to be ny imredi ate objective and yours,

t 00.
D scovery Drected to Plaintiffs.
MR HERVAN: Yes, Your Honor, I'mgoing to nmeet with
M. Marvin, and we'll resolve together this issue of

Interrogatories that are contenpl ated or have been sent in
addition to profile forns, both sides.

THE COURT: Yes, that's ny view fromthe standpoint of
both sides. It seens to nme that when we spend a lot of tinme on
the profile forns, we're doing that for a purpose, and the
purpose is so that you don't have to spend a lot of tinme on
interrogatories, and so if you do both of them it's just double
work, and that's not the purpose of it.

That doesn't nean that there is not going to be a tine
or a case that sui generisly that you need sone additi onal
Infornmation, but the whole general purpose is instead of
Interrogatories, to do this. So it cuts both ways so just keep

that in mnd.
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MR HERVAN:  Your Honor, | have one short persona
privilege, if I mght. | read with interest and heard wth
I nterest your discussion about Thucydides, and | found the origin
neet and confer. Thucydides was a true historian, and he
rejected the Xenophobia of Xenophor, who wasn't nuch of a
hi storian, and Thucydides reports in Periclase's funeral oration
as follows: "W differ fromother states in regarding the
citizen who holds aloof frompublic life not as nerely quiet but
as useless. W discuss all natters of state carefully and in
person holding not that words and deeds go ill together but that
any act is far dooned to failure when undertaken undi scussed."
A ven the origins of our denocracy, it seens to ne that the
Q eeks were neeting and conferring at a very early point in tine.

THE COURT: Do you want to cite Herodotus?

MR WTTNVANN:  Just another statenment by M. Hernan
that's Geek to ne, Your Honor.

THE COURT: Wat's your next date?

MR HERVAN: May 18th.

THE COURT: May 18th at 10 o'clock again. [|'Il rmeet
with the liaison counsel on the coomttees at 9:00.

Anyt hing from anybody that | haven't tal ked about ?

M . Becnel .

MR BECNEL: | know a lot of people have reservations
back to the airport. The President is in town. The highway is

bl ocked. The best way to go is U S 61 because nost of us have
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been in traffic for two hours, so | just wanted to, if you're
going to go, that's the way to go.
THE COURT: Let's keep that in mnd. W have sone
people in the basenent that are dealing with that.
Anyt hi ng from anybody el se, other than travel
arrangenents?
Thank you very much. Gourt wll stand in recess.
THE DEPUTY CLERK: Everyone ri se.
(END CGF QOURT)
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