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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF LOUISIANA

UNITED STATES OF AMERICA, CIVIL ACTION
Plaintiff

VERSUS No. 12-1924

CITY OF NEW ORLEANS, SECTION “E”
Defendant

ORDER AND REASONS
Before the Court are the Joint Motions for Entry of Decree filed by the United States
of America (“United States”) and the City of New Orleans, Louisiana (the “City”)
(collectively, the “Parties”).! For the following reasons, the motions are GRANTED and
the Parties’ proposed Consent Decree filed by the Parties on July 24,2012, is APPROVED
AS AMENDED by changes shown on the Parties’ Errata Sheet filed on September 14,
2012.% Copies of the approved Consent Decree and Errata Sheet are attached to this order.
Background
The United States filed the complaint in this matter against the City, after an
extensive investigation of the New Orleans Police Department (“NOPD”),* pursuant to the
Violent Crime Control and Law Enforcement Act, 42 U.S.C. § 14141 (“Section 14141”); the
Omnibus Crime Control and Safe Streets Act of 1968, 42 U.S.C. 8 3789d (the “Safe Streets

Act”); and Title VI of the Civil Rights Act of 1964, 42 U.S.C. § 2000d to 2000d-7, and its

'R. Docs. 2 (filed July 24, 2012) and 114 (filed September 14, 2012).
*R. Doc. 2-1.
*R. Doc. 114-2.

*R. Doc. 1 at 17 14-16.
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implementing regulations, 28 C.F.R. 88 42.101-.112 (*“Title VI”). The United States seeks
to remedy an alleged pattern or practice of conduct by the NOPD that subjects individuals
to excessive force in violation of the Fourth Amendment, unlawful searches and seizures
in violation of the Fourth Amendment, and discriminatory policing practices in violation
of the Fourteenth Amendment, the Safe Streets Act, and Title VI. The Parties’ proposed
Consent Decree contains detailed provisions concerning changes in NOPD policies and
practices related to: (1) the use of force; (2) investigatory stops and detentions, searches,
and arrests; (3) custodial interrogations; (4) photographic lineups; (5) bias-free policing;
(6) community engagement; (7) recruitment; (8) training; (9) officer assistance and
support; (10) performance evaluations and promotions; (11) supervision; (12) the secondary
employment system, also known as the paid detail system; (13) misconduct complaint
intake, investigation, and adjudication; and (14) transparency and oversight. In addition,
the proposed Consent Decree includes detailed provisions regarding the implementation
and enforcement of the Consent Decree.

On July 31, 2012, this Court entered an order requiring any person wishing to seek
intervention in this case under Rule 24 of the Federal Rules of Civil Procedure to file a
contradictory motion to intervene no later than August 7, 2012, and any party opposing any
such motion(s) to intervene to file an opposition to the motion(s) no later than August 14,
2012.°

Crescent City Lodge No. 2, Fraternal Order of Police, Inc., and Walter Powers, Jr. in
his official capacity as Acting President of FOP (“FOP”); Walter Powers, Jr. in hisindividual

capacity (“Powers™); Community United for Change (“CUC”); the Police Association of New

°R. Doc. 7.
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Orleans and Michael Glasser in his official capacity as President of PANO (“PANO”);
Michael Glasser in his individual capacity (“Glasser™); the Office of the Independent Police
Monitor (“OIPM”) and Susan Hutson in her official capacity as Independent Police Monitor
for the City of New Orleans (“IPM”); and Susan Hutson in her individual capacity
(“Hutson”) (collectively, the “Proposed Intervenors™), filed motions to intervene.® The City
and the United States opposed the motions to intervene.” The Court heard oral argument
on all four motions on August 20, 2012.®

The Court found that the Proposed Intervenors could not intervene as of right in this
matter, and declined to permit them to permissively intervene. Specifically, the Court
found that CUC, FOP and PANO did not have any legally protectable interests that would
be impaired by the proposed Consent Decree, and thus that they were not entitled to
intervene as of right.® The Court, in its discretion, did not permit them to permissively
intervene because the Court determined that it had otherwise provided ample opportunity
for the parties to assist the Court in its consideration of the proposed Consent Decree
without prejudicing the Parties or delaying the proceedings. As for Powers and Glasser in

their individual capacities, the Court found that they did not demonstrate any legally

® FOP and Powers filed their motion to intervene on August 6, 2012. See R. Doc. 9. CUC, PANO
and Glasser, and OIPM, IPM and Hutson filed their motions to intervene on August 7, 2012. See R. Docs.
11, 13 and 15.

"R. Docs. 26 and 27.
8R. Doc. 37.

 With respect to FOP and PANO, organizations seeking to protect and represent the interests of
NOPD officers, the Court underscored that “as it is currently written, the proposed Consent Decree in no
way modifies the Civil Service system for NOPD officers.” R. Doc. 102 at p. 18. Nevertheless, the Court
provided that “[i]f changes are proposed to any NOPD policies that may conflict with the Civil Service
rules and procedures, FOP and/or PANO may move to intervene for the limited purpose of assert their
Civil Service property rights.” See R. Doc. 102 at pp. 21-22.
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protectable interest separate from that of FOP and PANO and, for the same reasons, they
could not intervene as of right or permissively. With respect to OIPM, the Court
determined that the office lacked juridical capacity under Louisiana law and thus was
legally incapable of intervening. Finally, because Hutson failed to provide the Court with
any argument regarding her individual interest and how any such interest would be
impaired as a result of the proposed Consent Decree, the Court determined that she could
not intervene as of right or permissively. Accordingly, the Court denied the motions to
intervene on August 31, 2012."° By the same order, the Court further provided that it would
allow the Proposed Intervenors to present live testimony and documentary evidence at the
Fairness Hearing and would permit the Proposed Intervenors to submit questions for the
Court to ask the United States and the City." In addition, the Court created a publicly-
accessible website where all motions, pleadings, orders, public comments, the City’s
Request for Proposals to serve as Consent Decree Court Monitor (“RFP”), and copies of the
proposed Consent Decree can be downloaded without charge and without the need to
access the Eastern District of Louisiana’s CM/ECF system.'? The Court regularly updates
the website to provide notice of activity in the case to the public.

The Court’s July 31, 2012 Order also set the Parties’ Joint Motions for Entry of
Decree for hearing on August 29, 2012, at 10:00 a.m., in order to assist the Court in

determining whether the proposed Consent Decree is “fair, adequate and reasonable” (the

°R. Doc. 102.
"R. Doc. 102 at p. 25.

12 See http://www.laed.uscourts.gov/Consent/consent.htm.
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“Fairness Hearing”).”® The Court advised that any person wishing to comment upon the
proposed Consent Decree would be permitted to do so by filing a written submission with
the Court no later than August 24, 2012, at 4:30 p.m.* Public notice of the Court’s order
and the Fairness Hearing was published in The Times-Picayune.®”

On September 21, 2012, the Court conducted the Fairness Hearing."® The United
States, the City and the Proposed Intervenors presented six hours of live testimony and
documentary evidence to the Court.” OIPM presented the live testimony of Hutson and
Jasmine Groves, and OIPM'’s Exhibit 1 was admitted into evidence.’® FOP presented the
live testimony of Sergeant Christopher Landry and Dr. Bart Leger, and FOP’s Exhibits 1
through 11 were admitted into evidence.”®* CUC presented the live testimony of W.C.

Johnson, Malcolm Suber, Randolph J. Scott, Cynthia Parker and Terry Simpson,and CUC’s

B R. Doc.7.

“The Court later continued the Fairness Hearing until September 21, 2012, at 10:00 a.m., because
Hurricane Isaac made landfall in Louisiana on August 28, 2012. See R. Docs. 54 and 109. The Court
published notice that the Fairness Hearing had been rescheduled on the website for the U.S. District Court
for the Eastern District of Louisiana.

®R. Doc. 42.

1® See supra n.11.

"See R. Doc. 132 and its attachments. Emily A. Gunston, Christy E. Lopez, Corey M. Sanders,
Stephen C. Parker, Jude Volek, Roy L. Austin, Jr., and James B. Letten appeared on behalf of the United
States; Richard F. Cortizas, Brian J. Capitelli, Erica N. Beck, Ralph Capitelli, Sharonda R. Williams, and
Churita H. Hansell appeared on behalf of the City; C. Theodore Alpaugh, 111, and Claude A. Schlesinger
appeared on behalf of FOP and Powers; Eric J. Hessler appeared on behalf of PANO and Glasser; William
P. Quigley appeared on behalf of CUC; and John S. Williams appeared on behalf of OIPM and Hutson.

¥ R. Docs. 132-1to0 132-2.

¥ R. Docs. 132-3 to 132-16.
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Exhibits 1through 8 were admitted into evidence.?® Counsel for PANO made a presentation
to the Court on the organization’s behalf. The United States presented the live testimony
of Santos Alvarado, Delmy Palencia, Alfred Marshall, Tania Tetlow, and Ira Thomas, and
the United States’ Exhibits 1 through 7 were admitted into evidence.* Finally, the City
presented the live testimony of New Orleans Police Superintendent Ronal Serpas, and the
City’s Exhibits A, B, and C were admitted into evidence.?* In addition, 158 comments from
individuals and organizations were submitted for the Court’s consideration.?®
Law and Analysis

Settlement is to be encouraged. United States v. Cotton, 559 F.2d 1326, 1331 (5th
1977). “Because of the consensual nature of [a consent decree], voluntary compliance is
rendered more likely . ... Atthe same time, the parties . .. minimize costly litigation and
adverse publicity and avoid the collateral effects of adjudicated guilt.” United States v. City
of Jackson, Miss., 519 F.2d 1147, 1152 n.9 (5th Cir. 1975). Indeed, “the value of voluntary
compliance is doubly important when it is a public employer that acts, both because of the
example its voluntary assumption of responsibility sets and because the remediation of
governmental discrimination is of unique importance.” Wygant v. Jackson Bd. of Educ.,
476 U.S. 267, 290, 106 S.Ct. 1842 (1986) (O’Connor, J., concurring). Nonetheless, “[a]

consent decree, although founded on the agreement of the parties, is a judgment.” United

' R. Docs. 132-17 to 132-24, and 132-37. Exhibits 3 and 6 were admitted into evidence with
redactions agreed to by counsel for the City and CUC. Exhibit 8 was admitted as a proffer and ordered
placed under seal. R. Doc. 132 at p. 2.

2 R. Docs. 132-25 to 132-32.

#R. Docs. 132-33 to 132-36.

2 gee R. Docs. 58 to 100, 105-106, 111-112, 141 and 145.
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States v. City of Miami, 664 F.2d 435, 439 (5th Cir. 1981) (citing United States v. Kellum,
523 F.2d 1284, 1287 (5th Cir. 1975)). Thus, a court “must not merely sign on the line
provided by the parties. Even though the decree is predicated on consent of the parties, the
judge must not give it perfunctory approval.” Miami, 664 F.2d at 440-441.

When presented with a proposed consent decree, a court must ascertain that the
settlement is “fair, adequate and reasonable” and is not the product of “fraud, collusion, or
the like.” Id. at 441; Cotton, 559 F.2d at 1330. “The court must also consider the nature of
the litigation and the purposes to be served by the decree. If the suit seeks to enforce a
statute, the decree must be consistent with the public objectives sought to be attained by
Congress.” Miami, 664 F.2d at 441.

In order to determine whether the settlement between the United States and the City
as set forth in the proposed Consent Decree is “fair, adequate and reasonable” and not the
product of “fraud, collusion, or the like,” the Court has solicited comments from the public
and the Proposed Intervenors, and conducted an extensive Fairness Hearing in which the
OIPM, CUC, FOP and PANO were allowed to participate. In addition, the Court also has
carefully reviewed the 158 written public comments received.?*

As the Court emphasized at the hearing on the motions to intervene, in the Court’s
order denying intervention, and at the Fairness Hearing, the Court has given the evidence
presented at the Fairness Hearing, as well as the comments from the public and the
Proposed Intervenors, serious consideration when determining whether the proposed

Consent Decree isfair, adequate and reasonable. The Parties have represented to the Court

** See R. Docs. 58 to 100, 105-106, 111-112, 141 and 145. The comments provided by CUC, PANO,
FOP and OIPM are filed in the record at R. Docs. 66, 85, 86 and 141, and 92, respectively.

7
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that the concerns expressed will be given due consideration as policies and procedures are
developed. Moreover, as the proposed Consent Decree is implemented, the continued
involvement of the Court and the Consent Decree Court Monitor (“Monitor”) will ensure
that this is the case. Given that the Court must approve the City’s contract with the
Monitor, and the Monitor will report to the Court, the Monitor will be a crucial,
independent entity aiding the Court in supervising the proposed Consent Decree’s
implementation.?® In addition, reports from the City and the Monitor will be provided to
the Courtand to the public on a regular basis, ensuring a transparent and rigorous process.

Having considered the proposed Consent Decree, the comments received from the
public and the Proposed Intervenors, the testimony and evidence presented at the
September 21, 2012 Fairness Hearing, the Parties’ representations, and the fact that the City
has committed adequate funding to implement the proposed Consent Decree, the Court
finds that the proposed Consent Decree, as amended, is fair, adequate and reasonable, and
is not the product of fraud, collusion, or the like. As a result, the Court APPROVES the
parties’ proposed Consent Decree as amended as attached hereto.

The Court retains jurisdiction over this matter, including but not limited to the right
to interpret, amend and enforce the Consent Decree and to appoint a special master
pursuant to Rule 53 of the Federal Rules of Civil Procedure, until the final remedy
contemplated by the Consent Decree has been achieved. See Chisom v. Jindal,
F.Supp.2d __, 2012 WL 3891594, at *9-10 (E.D. La. Sept. 1, 2012).

Accordingly,

% R. Doc. 110-1 at p. 5 (RFP) and Consent Decree, attached to this order, at | .

8
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The Parties’ Joint Motions for Entry of Decree are GRANTED and the Parties’
proposed Consent Decree is APPROVED AS AMENDED by the changes shown on the
Errata Sheet.

A separate judgment will be entered by the Court.

The City has informed the Court that it intends to file a motion seeking relief from
the judgment entered in connection with this order under the Federal Rules of Civil
Procedure. Such motion shall be filed in this action no later than January 31, 2013, at
5:00 p.m. Any response to the City’s motion shall be filed no later than February 15,
2013, at 5:00 p.m. The City’s arguments and any response thereto shall be considered

by the Court when the Court deems the motion submitted.

New Orleans, Louisiana, this 11th day of January, 2013.

SUSIE MOR
UNITED STATES DISTRICT JUDGE


Flores
Day
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The City of New Orleans (“City”™), including the New Orleans Police Department
(“NOPD” or “Department”), and the United States of America (collectively, “the Parties™) enter
into this agreement (“Agreement”) with the goal of ensuring that police services are delivered to
the people of New Orleans in a manner that complies with the Constitution and laws of the
United States. The Parties have a shared recognition that the ability of a police department to
protect the community it serves is only as strong as the relationship it has with that commu.ﬁity.
Public safety, constitutional policing, and the community’s trust in its police force are thus
interdependent. The full and sustained implementation of this Agreement is intended to protect
the constitutional rights of all members of the community, improve the safety and security of the
people of New Orleans, and increase public confidence in the New Orleans Police Department.

To achieve these goals, NOPD agrees to fundamentally change the way it polices
throughout the New Orleans Community. This Agreement thus requires the City and the
Department to implement new policies, training, and practices throughout the Department,
including in the areas of: use of force; stops, searches, seizures, and arrests; photographic
lineups; custodial interrogations; discriminatory policing; community engagement; recruitment;
training; performance evaluations; promotions; officer assistance and support; supervision;
secondary employment; and misconduct-complaint intake, investigation, and adjudication.

Noting the general principle that settlements are to be encouraged, particutarly
settlements between government entities, and having considered the terms of the measures set
forth herein, and that the Defendant agrees to resolve the United States’ claims without resort to
adversarial litigation, it is ORDERED, ADJUDGED, AND DECREED that Judgment shall be
entered in this matter pursuant to the following terms and conditions:

L INTRODUCTION

A. Background

n May 2010, the United States Department of Justice (“DOJ”) formally notified the City
that it was initiating an investigation of the New Orleans Police Department for an alleged
pattern or practice of unlawful misconduct, pursuant to the Violent Crime Control and Law
Enforcement Act of 1994, 42 U.S.C. § 14141 (“Section 14141”); the anti-discrimination
provisions of the Omnibus Crime Control and Safe Streets Act of 1968, 42 U.5.C. § 3789d
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(“Safe Streets Act”™); and Title VI of the Civil Rights Act of 1964, as amended, 42 U.s.C.
§ 2000d (“Title VI™).

As part of its investigation, DOJ, in conjunction with its police-practices consultants,
conducted a detailed fact-finding review, including numerous tours of NOPD facilities;
interviews with New Orleans officials, NOPD command staff, supervisors, and police officers;
review of more than 36,000 pages of documents; and meetings with residents, community
groups, and other stakeholders within the City. In addition, DOJ participated in detailed exit
interviews between its police-practices consultants and NOPD officials following each
investigatory tour.

DOJ issued a written report of its findings (“Report™) on March 16, 2011. The Report
documents DOJ’s finding of a number of patterns or practices of unconstitutional conduct and
details DOJ’s concerns about a number of NOPD policies and practices.

DOJ’s investigation was conducted with the full cooperation of the City and NOPD. This
Agreement is the product of a cooperative effort built on the Parties’ mutual commitment to
constitutional policing. The Parties acknowledge the many NOPD officers who perform their
difficult jobs diligently and with integrity.

B. General Provisions

1. This Agreement is effectuated pursuant to the authority granted to DOJ under Section
14141, the Safe Streets Act, and Title VI to seek declaratory or equitable relief to remedy a
pattern or practice of conduct by law enforcement officers that deprives individuals of rights,
privileges, or immunities secured by the Constitution or federal law.

2 Nothing in this Agreement is intended to undermine the lawful authority of NOPD police
_ officers to use reasonable and necessary force, effect arrests, conduct searches or make seizures,
or otherwise fulfill their law enforcement obligations to the people of New Orleans in 2 manner
consistent with the requirements of the Constitutions and laws of the United States and the State
of Louisiana.

3. Nothing in this Agreement, the United States’ Complaint, or the negotiation process shall
be construed as an admission or evidence of liability under any federal, state, or municipal law
including, but not limited to, 42 U.S.C. § 1983. Nor is the City’s entry into this Agreement an
admission by the City, NOPD, or any officer or employee of either entity, that they have engaged

in any unconstitutional, illegal, or otherwise improper activities or conduct.

2
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4. This Court has jurisdiction over this action under 28 U.S.C. §§ 1331 and 1345. The
United States is authorized to initiate this action pursuant to 42 U.S.C. § 14141 and 42 U.S.C.

§ 3789d. Venue is proper in the Eastern District of Louisiana pursuant to 28 U.S.C. § 1391,
because the Defendant is located in and the claims arose in the Eastern District of Louisiana.

5. The Parties enter into this Agreement jointly for the purpose of avoiding the burdens of
litigation and to support vigorous and constitutional law enforcement. Moreover, joint entry of
this Agreement is in the public interest since it provides for the expeditious implementation of
cotrective measures, promotes the use of the best available policing practices and procedures,
and avoids the diversion of federal and City resources to adversarial actions by the Parties.

6. This Agreement resolves all claims in the United States” Complaint filed in this case.
This Agreement also constitutes a full and complete settlement of any and all civil claims the
United States may have as of the Effective Date against the City and its officers, employees, or
agents, regarding any alleged pattern or practice of conduct by New Otleans police officers in
carrying out their law enforcement responsibilities.

% This Agreement shall constitute the entire integrated agreement of the Parties. No prior
drafts or prior or contemporaneous communications, oral or written, shall be relevant or
admissible for purposes of determining the meaning of any provisions herein in any litigation or
any other proceeding. |
8. This Agreement is binding upon all Parties hereto, by and through their officials, agents,
employees, and successors. If the City establishes or reorganizes a government agency or entity
whose function includes overseeing, regulating, accrediting, investigating, or otherwise
reviewing the operations of NOPD or any aspect thereof, the City agrees to ensure these
functions and entities are consistent with the terms of this Agreement and shall incorporate the
terms of this Agreement into the oversight, regulatory, accreditation, investigation, or review
functions of the government agency or entity as necessary to ensure consistency.

9. This Agreement is enforceable only by the Pariies. No person or entity is intended to be
a third-party beneficiary of the provisions of this Agreement for purposes of any civil, criminal,
or administrative action. Accordingly, no person or entity may assert any claim or right as a
beneficiary or protected class under this Agreement.

10.  Inthe event of any public-records request, requesting drafis of this Agreement or

communications among the Parties leading to this Agreement, the Court will maintain continuing

3
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jurisdiction over any such request. Further, the Parties may assert in any action, motion,
subpoena, or request for disclosure of information the ongoing applicability of a settlement
privilege to all such drafts or communications among the Parties leading to this Agreement.

11.  This Agreement is not intended to limit or expand the right of any person or organization
to seek relief against the City, NOPD, or any officer or employee thereof, for their conduct or the
conduct of NOPD officers; accordingly, it does not alter legal standards governing any such
claims by third parties, including those arising from city, state, or federal law. This Agreement
does not expand, nor will it be construed to expand, access to any City, NOPD, or DOJ
documents, except as expressly provided by this Agreement, by persons or entities other than
DOJ, the Defendant, and the Monitor,

12.  The City is responsible for providing necessary support and resources to NOPD to enable
NOPD to fulfill its obligations under this Agreement.

13.  The Defendant, by and through its officials, agents, employees, and successors, is
enjoined from engaging in conduct that deprives persons of rights, privileges, or immunities
secured or protected by the laws of the United States. |

C. Definitions/Abbreviations

14.  The following terms and definitions shall apply to this Agreement:
a) “Active resistance” means a subject attempts to attack or does attack an officer; exhibits
aggressive behavior (e.g., lunging toward the officer, striking the officer with hands, fists,
kicks or any instrument that may be perceived as a weapon such as knife or stick); or exhibits
defensive resistance (e.g., attempts to leave the scene, flee, hide from detection, or pull away
from the officer’s grasp). Verbal statements, bracing, or tensing alone do not constitute
active resistance.
b) “Apprehension” means the arrest, capture, or taking into custody of a person.
c) “Arrest” is the taking of one person into custody by another. To constitute arrest there
must be an actual restraint of the person. The restraint may be imposed by force or may
result from the submission of the person arrested to the custody of the one arresting him. An
arrest is a restraint of greater scope or duration than an investigatory stop or detention. An
arrest is lawful when supported by probable cause.
d) “AVL” means “Automatic Vehicle Locator,” a device that automatically tracks the

geographic position of a vehicle and transmits that information to a receiver.

4
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¢) “Bilingual staff” means a staff person who has demonstrated and verified proficiency,
pursuant to generally accepted objective criteria, in both spoken English and at least one
other language as authorized by NOPD.

f) “Bite ratio” means the number of canine apprehensions that result in a bite, divided by the
number of canine apprehensions. Accidenta! and/or unintentional bites shall be included in
the numerator.

g) “Body cavity search” means any visual or physical inspection of a person’s genital or anal
region with or without any physical contact with or intrusion into a body cavity.

h) “Canine apprehension” means any time a canine is deployed and plays a clear and well-
documented role in the capture of a person. The mere presence of a canine at the scene of an
arrest shall not count as a canine apprehension.

i) “Canine deployment” means any situation, except one involving an on-leash article search
only, in which a canine is brought to the scene and used in an attempt to locate or apprehend
a suspect, whether or not a suspect actually is located or apprehended.

j) “CCMS” means Crirninal Case Management System.

k) “Civilian Employee” means any non-sworn personnel employed by NOPD, on either a
temporary or permanent basis, in either a paid or unpaid capacity.

D) “City” means the City of New Orleans, including its agents, officers, and employees.

m) “CIT” means Crisis Intervention Team.

1) “Clearance” means an arrest leading to prosecution for an offense is made or an offense is
cleared by exception. Offenses cleared by exception must be supported by all of the
following factors: 1) the identity of the offender is known; 2) probable cause exists to
support arrest and prosecution of the offender; and 3) the exact location of the offender is
known, but something prevents the immediate arrest, such as the death of the offender,
including suicide, or the offender is currently in custody at a correctional facility in another
jurisdiction.

0) “Complainant” means any person, including an NOPD officer or employee, who makes a
complaint against NOPD or an officer or employee of NOPD.

p) “Complaint” means any complaint regarding NOPD services, policy or procedure, any
claim for damages, or any criminal matter that alleges possible misconduct by an NOPD

officer or employee. For purposes of this Agreement, the term “complaint” does not include
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any allegation of employment discrimination.

q) “Court” means the United States District Judge for the Eastern District of Louisiana
presiding over this case.

r) “Critical firearm discharge” means a discharge of a firearm by an NOPD officer, including
discharges where no person or animal is struck. Range and training firings, destruction of
animals, and off-duty hunting discharges where no person is struck are not critical firearms
discharges.

s) “Custodial Interrogation” means words or actions on the part of an officer that the officer
knows or should know are reasonably likely to elicit an incriminating response, after a person
has been taken into custody.

t) “DA” means the Orleans Parish District Attorney’s Office.

u) “Demographic Category” means age, race, color, ethnicity, national origin, religion,
gender, disability, sexual orientation, or gender identity.

v) “Discipline” means a personnel action for violation of an established law, regulation, rule,
or NOPD policy, including an admonishment, written reprimand, suspension, demotion, or
dismissal.

w) “Discriminatory Policing” means selective enforcement or non-enforcement of the law,
including the selecting or rejecting of particular policing tactics or strategies based on
membership in a demographic category specified in this Agreement. Discriminatory policing
does not include using race, ethnicity, or any other status in any reliable and recent
suspect-specific description.

x) “District” means one of the eight police service areas of NOPD located throughout New
Orleans that is led through the chain of command by a District Commander.

y) “DOJ” means the United States Department of Justice’s Civil Rights Division and its
agents and employees.

z) “DVU” means Domestic Violence Unit.

aa) “ECW” means Electronic Control Weapon, a weapon designed primarily to discharge
electrical charges into a subject that will cause involuntary muscle contractions and overrides
the subject’s voluntary motor responses.

bb) “ECW application” means the contact and delivery of electrical impulse to a subject with

an Electronic Control Weapon.
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cc) “Effective Date” means the day this Agreement is entered by the Court.

dd) “EWS” means Early Warning System.

ee) “FBI” means the Federal Bureau of Investigation.

ff) “Firearm™ means a pistol, revolver, shotgun, carbine, or machine gun, as well as any
instrument capable of discharging a bullet or shot.

gg) “FIT” means Force Investigation Team, the NOPD unit tasked with conducting
investigations of serious uses of force; uses of force indicating apparent criminal conduct by
an officer; uses of force by NOPD personnel of a rank higher than sergeant; and uses of force
reassigned to FIT by the Superintendant, the Superintendant’s designee, or PIB. FIT shall
also investigate all instances where an individual has died while in, or as an apparent result of
being in, the custody of NOPD.

hh) “Force Statement” means a written statement documenting a use of force as required by
this Agreement.

ii) “FTO” means Field Training Officer.

ij) “IACP” means International Association of Chiefs of Police.

kk) “ICO” means Integrity Control Officer.

1) “Implement” or “implementation” means the development or putting into place of a policy
or procedure, including the appropriate training of all relevant personnel, and the consistent
and verified performance of that policy or procedure in actual practice.

mm) “Including” means “including, but not limited to.”

nn) “Interpretation” means the act of listening to a communication in one language (source
language) and orally converting it into another language (target language), while retaining
the same meaning.

00) “Interview” means questioning for the purpose of eliciting facts or information.

pp) “Investigatory stop” or “investigatory detention” means a temporary restraint where the
subject of the stop or detention reasonably believes that s/he is not free to leave. An
investigatory stop or detention may be a pedestrian, vehicle, or bicycle stop.

qq) “IPM” means the Independent Police Monitor,

11) “Less-lethal force” means force employed that is neither likely nor intended to cause
death or serious injury.

ss) “Less-lethal weapon™ means any apprehension or restraint tool that, when used as

7
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designed and intended, is less likely to cause death or serious injury than a conventional
lethal weapon (e.g., firearm). |

tf) “Lethal force” means any use of force likely to cause death or serious physical injury,
(e.g., the use of a firearm, neck hold, or strike to the head, neck, or throat with a hard object).
un) “LEP” means Limited English Proficient, and refers to a person who does not speak
English as his/her primary language and has a limited ability to read, write, speak, or
understand English. LEP individuals may be competent in certain types of communication
(e.g., speaking or understanding), but still be LEP for other purposes (e.g., reading or
writing).

vv) “LGBT” means Lesbian, Gay, Bisexual, and Transgender.

ww) “Major Special Events” include Mardi Gras; Jazz Fest; Essence Music Festival; French
Quarter Festival; Voodoo Fest; college bowl and college championship events; professional
sporting events; and other events as designated by the Mayor, Chief Administrative Officer,
the Deputy Mayor for Public Safety, the City Attorney, City Council, or the Superintendent
of Police as a “Major Special Event.” |

xx) “MCTU” means Mobile Crisis Transportation Unit.

yy) “Monitor” means a person or team of people who shall be selected to monitor and report
on implementation of this Agreement.

zz) “Neck hold” means one of the following types of holds: (1) arm-bar control held, a hold
that inhibits breathing by compression of the airway in the neck; (2) carotid restraint hold, a
hold that inhibits blood flow by compression of the blood vessels in the neck; (3) a lateral
vascular neck constraint; or (4) a hold with a knee or other object to the back of a prone
subject’s neck. A neck hold shall be considered lethal force.

aaa) “NOFJC”Vmeans the New Orleans Family Justice Center.

bbb) “Non-disciplinary corrective action” means action other than discipline taken by an
NOPD supervisor to enable or encourage an officer to improve his or her performance.

cce) “NOPD” means the New Orleans Police Department and its agents, officers,
supervisors, and employees (both sworn and unsworn).

ddd) “NOPD unit” means any designated organization of officers within NOPD, including
districts and specialized units.

eee) “NOPDAI” means NOPD Authorized Interpreter, a bilingual NOPD employee, who has

8
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been authorized to interpret for others in certain situations, such as interviews, interrogations,
or taking and responding to citizen complaints.

fff) “NOPDALI List” means a list of NOPD personnel who are bilingual and are authorized to
act as volunteer interpreters.

gpg) “Passive Resistance” means behavior that is unresponsive to police verbal
communication or direction (e.g., ignoring or disregarding police attempts at verbal
communication ot control; going limp; or failing to physically respond or move) and verbal
resistance (e.g., verbally rejecting police verbal communication or direction; telling the
officer that he or she will not comply with police direction, to leave alone, or not bother him
or her). Bracing, tensing, linking arms, or verbally signaling an intention to avoid or prevent
being taken into custody constitutes passive resistance.

hhh) “PCAB” means Police-Community Advisory Board.

iil) “Personnel” means NOPD officers and employees.

ijj) “PIB” means the Public Integrity Bureau, the NOPD unit charged with conducting
internal and administrative investigations of NOPD officers and employees.

kkk) “Police officer” or “officer” means any law enforcement agent employed by NOPD,
including supervisors and cadets.

1) “Policies and Procedures” means written regulations or directives, regardless of the name
of the regulation or directive, describing the duties, functions, and obligations of NOPD
officers and/or employees, and providing specific direction in how to fulfill those duties,
functions, or obligations.

mmm) “POST” means the Louisiana Police Officer Standards and Training Council.

nnn) “Probable cause” means that the facts and circumstances known to the officer at the
time would justify a prudent person in believing that the suspect committed or was
committing an offense.

000) “Reasonable Force” means force that is objectively reasonable under the
circumstances and the minimum amount of force necessary to effect an arrest or protect the
officer or other person.

ppp) “Reasonable suspicion” means articulable facts that, within the totality of the
circumstances, lead an officer to reasonably suspect that criminal activity has been or is

about to be committed.
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qqq) “RSE” means Recurring Secondary Employment.

1) “SART” means Sexual Assault Response Team.

sss) “Seizure” or “detention” occurs when an officer’s words or actions would convey to a
reasonable person that he or she is not free to leave.

ttt) “Serious physical injury” means physical injury that creates a substantial risk of death;

_causes death or serious and protracted disfigurement; or causes impairment of the function of

any bodily organ or limb.

uuu) “Serious use of force™ means: (1) all uses of lethal force by an NOPD officer; (2) all
critical firearm discharges by an NOPD officer; (3) all uses of force by an NOPD officer
resulting in serious physical injury or requiring hospitalization; (4) all neck holds; (5) all uses
of force by an NOPD officer resulting in a loss of consciousness; (7) all canine bites; (8)
more than two applications of an ECW on an individual during a single interaction,
regardless of the mode or duration of the application, and whether the applications are by the
same or different officers, or ECW application for longer than 15 seconds, whether
continuous or consecutive; and (9) any strike, blow, kick, ECW application, or similar use of
force against a handcuffed subject.

vvv) “Service firearm” means any firearm issued to sworn personnel by the Department.
www) “Shall” or “Agrees to” means that the provision imposes a mandatory duty.

xxx) “Specialized unit” means a temporary or permanent organization of officers within
NOPD, whose operational objectives are focused on a specific law enforcement purpose
beyond general patrol or criminal investigations, and that require enhanced training on police
tactics, strategies, or techniques.

yyy) “Strip search” means any search of an individual requiring the removal or
rearrangement of some or all clothing to permit visual inspection of the suspect’s
groin/genital area, buttocks, female breasts, or undergarments covering these areas.

zzz) “Superintendent” means the Superintendent of NOPD.

aaaz) “Supervisor” means a sworn NOPD employee at the rank of sergeant or above (or
anyone acting in those capacities) and non-sworn NOPD personnel with oversight
responsibility for other officers.

bbbb) “Translation™ means the replacement of written text from one language (source

language) with an equivalent written text in another language (target language).

10



Case 2:12-cv-01924-SM-JCW Document 159-1 Filed 01/11/13 Page 16 of 129

ccec) “Use of force” means physical effort to compel compliance by an unwilling subject
above unresisted handcuffing, including pointing a firearm at a person. A reportable use of
force is any force above hand control or escort techniques applied for the purposes of
handcuffing, or escort techniques that are not used as pressure point compliance techniques,
do not result in injury or complaint of injury, and are not used to overcome resistance.
dddd) “Use of force indicating apparent criminal conduct by an officer” means force that a
reasonable and trained supervisor would conclude could result in criminal charges due to the
apparent circumstances of the use of force, such as the level of the force used as compared to
the resistance encountered, or discrepancies in the use of force as described by the officer and
the use of force as evidenced by aﬁy resulting injuries, witness statements, ot other evidence.
ceee) “Use of Force Report” means a written report documenting a supervisor’s investigation
of a use of force as required by this Agreement.
ffff) “UFRB” means Use of Force Review Board.
gegg) “USAO” means the United States Attorney’s Office for the Eastern District of New
Orleans.
hhhh) “VAW” means violence against women.
iiii) “Vehicle stop” means any instance where an NOPD officer directs a civilian operating a
motor vehicle of any type to stop and the driver is detained for any length of time.
IL. POLICIES AND TRAINING GENERALLY
NOPD agrees that its policies and procedures shall reflect and express the Department’s

core values and priorities, and provide clear direction to ensure that officers and civilian
employees enforce the law effectively and constitutionally. NOPD and the City agree to ensure
that all NOPD officers and employees are trained to understand and be able to fulfill their duties
and responsibilities pursuant to NOPD policies and procedures. To achieve these outcomes,
NOPD agrees to implement the requirements below.

A. Policy Development, Review, and Implementation

15. NOPD agrees to develop comprehensive and agency-wide policies and procedures that
ensure consistency with, and full implementation of, this Agreement. Unless otherwise noted,
NOPD agrees that all policies, procedures, and manuals shall be developed within 365 days of
the Effective Date.

11
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16.  NOPD agrees that its policies and procedures shall define terms clearly, comply with
applicable law and the requirements of this Agreement, and comport with best practices.
17.  NOPD agrees to apply policies uniformly and hold officers accountable for complying
with NOPD policy and procedure.
18.  NOPD agrees to review each policy or procedure 365 days after it is implemented and
annually thereafter, to ensure that the policy or procedure provides effective direction to NOPD
personnel and remains consistent with the Agreement, best practices, and current law. NOPD
also agrees to review and revise policies and procedures as necessary upon notice of a significant
policy deficiency during audits or reviews. NOPD agrees that Department-wide policies and
procedures shall be collected in a Department-level policy and procedure manual, and unit-wide
policies and procedures shall be collected in unit-level policy and procedure manuals. NOPD
agrees to develop and implement policy and procedure manuals for, at a minimum, the following
NOPD functions:
a) Field operations, including patrol, task forces, and special operations;
b) Supervisory Procedural Manual;
¢) PIB, including case and records management, administrative investigations, confidential
investigations, parallel criminal and administrative investigations, audits, and officer drug
testing;
d) Use of Force Reporting, Investigation, and Review, including both Supervisory and FIT
investigations;
¢) Criminal investigations, including sub-units assigned to investigate homicides, sexual
assaults, domestic violence, narcotics, vice, and illegal firearms; and
f) Recruitment and Training, including Academy and In-Service training. -
19.  NOPD agrees that these manuals shall incorporate and otherwise be consistent with the
requirements of this Agreemént.
20.  Within 90 days of the Effective Date, NOPD shall set out a schedule for completing all
policies, procedures, and manuals within 365 days of the Effective Date.
21.  NOPD agrees to submit new and revised policies, procedures, and manuals related to:
Use, Reporting, and Review of Force; Crisis Intervention Team; Stop, Searches, and Arrest;
Custodial Interrogations; Biased Policing; Community Engagement; Academy and In-service

Training; Supervision; and Misconduct Investigations (“the specified provisions”), to the
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Monitor and DOJ for review and comment prior to publication and implementation. If the
Monitor or DOJ object that the proposed new or revised policy, procedure, or manual does not
incorporate the requirements of this Agreement, or is inconsistent with this Agreement or the
law, it shall note this objection in writing to all parties within 15 business days of the receipt of
the policy from NOPD. If neither the Monitor nor DOJ object to the new or revised policy,
procedure, or manual, NOPD agrees to implement it within 30 days of it being provided to DOJ
and the Monitor.

22.  NOPD shall have 15 days to resolve any objections to the new or revised policies,
procedures, and manuals implementing the specified provisions. If, after this 15-day period has
run, DOJ maintains its objection, then the Monitor shall have an additional 15 days to resolve the
objection. If either party disagrees with the Monitor’s resolution of the objection, either Party
may ask the Court to resolve the matter. The Monitor shall determine whether in some instances
an additional amount of time is necessary to ensure full and proper review of policies. Factors to
consider in making this determination include: 1) complexity of the policy; 2) extent of
disagreement regarding policy; 3) number of policies provided simultaneously; and 4)
extraordinary circumstances delaying review by DOJ or the Monitor. In determining whether
these factors warrant additional time for review, the Monitor shall fully consider the importance
of prompt implementation of policies, and shall allow additional time for policy review only
where it is clear that additional time is necessary to ensure full and proper review. Any
extension to the above timelines by the Monitor shall also toll NOPD’s deadline for policy
completion.

23.  For all other new and revised policies, procedures, and manuals related to this
Agreement, NOPD agrees to provide the policy, procedure, or manual to DOJ and the Monitor
for review and comment. Within 30 days of receipt, DOJ or the Monitor may notify NOPD of
any concerns that it has regarding the policy’s compliance with this Agreement or the law. If
concerns are expressed, NOPD agrees to review the policy, procedure, or manual and modify as
necessary to ensure full implementation of, and compliance with, this Agreement and the law. If
DOJ or the Monitor believes that the policy, procedure, or manual remains inconsistent with this

Agreement or the law, it may ask the Court to resolve the matter.
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B. Training on Revised Policies, Procedures, and Practices

 24.  Within 60 days of the Effective Date, NOPD agrees to provide an opportunity for each
officer and employee to learn about this Agreement and the responsibilities of each officer and
employee pursuant to it.
25.  Within 90 days of issuing a policy or procedure pursuant to this Agreement, NOPD
agrees to ensure that all relevant NOPD personnel have received and read their responsibilities
pursuant to the policy or procedure, including the requirement that each officer or employee
report violations of policy; that supervisors of all ranks be held accountable for identifying and
responding to policy or procedure violations by personnel under their command; and that
personnel be held accountable for policy and procedure violations. NOPD agrees to document
that each relevant NOPD officer or other employee has received and read the policy. Training
beyond roll call, or similar training, will be necessary for many new policies to ensure officers
understand and can perform their duties pursuant to the policy.
26.  Unless otherwise noted, the training required pursuant to this Agreement shall be
delivered within 365 days of the Effective Date, and annually thereafter. Within 180 days of the
Effective Date, NOPD shall set out a schedule for delivering all training required by this
Agreement within 365 days of the Effective Date.

II. USE OF FORCE

NOPD agrees to develop and implement force policies, training, and review mechanisms

that ensure that force by NOPD officers is used in accordance with the rights secured or
protected by the Constitution and laws of the United States, and that any unreasonable uses of
force are identified and responded to appropriately. NOPD agrees to ensure that officers use
non-force techniques to effect compliance with police orders whenever feasible; use force only
when necessary, and in a manner that avoids unnecessary injury to officers and civilians; and de-
escalate the use of force at the earliest possible moment. To achieve these outcomes, NOPD
agrees to implement the requirements set out below.

A. Use of Force Principles

27.  Use of force by NOPD officers, regardless of the type of force or weapon used, shall
abide by the following requirements:
a) officers shall use advisements, warnings, and verbal persuasion, when possible, before

resorting to force;
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b) force shall be de-escalated immediately as resistance decreases;

c) when feasible based on the circumstances, officers will use disengagement; area
containment; surveillance; waiting out a subject; summoning reinforcements; and/or calling
in specialized units, in order to reduce the need for force and increase officer and civilian
safety;

d) officers shall allow individuals time to submit to arrest before force is used wherever
possible;

¢) NOPD shall explicitly prohibit neck holds, except where lethal force is authorized;

£) NOPD shall explicitly prohibit head strikes with a hard object, except where lethal force is
authorized;

g) NOPD shall explicitly prohibit using force against persons in handcutfs, except as
objectively reasonable to prevent imminent bodily harm to the officer or another person or
persons, or, as objectively reasonable, where physical removal is necessary to overcome
passive resistance; ' ' |

h) NOPD shall explicitly prohibit the use of force above unresisted handcuffing to overcome
passive resistance, except that physical removal is permitted as necessary and objectively
reasonable;

i) unholstering a firearm and pointing it at a person constitutes a use of force, and shall
accordingly be done only as objectively reasonable to accomplish a lawful police objective;
j) officers shall not use force to attempt to effect compliance with a command that is
untawful. Any use of force by an officer to subdue an individual resisting arrest or detention
is unreasonable when the initial arrest or detention of the individual was unlawful;

k) immediately following a use of force, officers and, upon arrival, a supervisor shall inspect
and observe subjects for injury or complaints of pain resulting from the use of force, and
immediately obtain any necessary medical care. This may require an officer to provide
emergency first aid until professional medical care providers are on scene.

General Use of Force Policy

NOPD agrees to develop and implement an overarching agency-wide use of force policy

that complies with applicable law and comports with best practices and current professional

standards. The comprehensive use of force policy shall include all force techniques,
technologies, and weapons, both lethal and less-lethal, that are available to NOPD officers,
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including standard-issue weapons that are made available to all officers, and weapons that are
made available only to specialized units. The comprehensive use of force policy shall clearly
define and describe each force option and the circumstances under which use of such force is
appropriate. The general use of force policy will incorporate the use of force principles
articulated above, and shall specify that the unreasonable use of force will subject officers to
discipline, possible criminal prosecution, and/or civil liability.

29. In addition to a primary agency-wide use of force policy, NOPD agrees to develop and
implement policies and protocols for each authorized weapon, including each of the types of
force addressed below. No officer shall carry any weapon, or use force, that is not authorized by
the Department. NOPD use of force policies shall include training and certification requirements
that each officer must meet before being permitted to carry and use the authorized weapon.

C. Vehicle Pursuits

30. NOPD agrees to prohibit vehicle pursuits, except where an officer obtains express
supervisory approval, and the officer and supervisor have considered multiple factors and
determined that the immediate danger to the public created by the pursuit is less than the
immediate or potential danger to the public should the suspect remain at large. NOPD agrees to
strictly prohibit the creation of roadblocks (i.e., completely blocking the roadway with vehicles
or any obstructions, with the exception of approved devices designed to demobilize the pursued
vehicle’s movement) during a vehicle pursuit, intentionally positioning oneself in the path of the
pursued vehicle, boxing in a violator with moving vehicles, and ramming a violator.

31.  NOPD agrees to track and analyze vehicle pursuit, including the violation that prompted
the pursuit; the officer(s) involved in the pursuit; the supervisor approving the pursuit; the
outcome of the pursuit; any officer, suspect, or bystander injuries or deaths; property damage;
and related criminal or civil legal actions. This data and analysis shall be included in the EWS
and in NOPD’s Use of Force Annual report.

D. Use of Firearms

32.  Officers shall not possess or use unauthorized firearms or ammunition while on-duty.

33.  All officers’ firearms shall be filled with the capacity number of rounds while on-duty.
34.  Critical firearm discharges by officers on- or off-duty shall be reported and investigated.
35.  Officers shall not discharge a firearm from a moving vehicle or at a moving vehicle

unless the occupants of the vehicle are using deadly force, other than the vehicle itself, against
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the officer or another person, and such action is necessary for self defense or to protect the other
person; shall not intentionally place themselves in the path of, or reach inside, a moving vehicle;
and, where possible, shall attempt to move out of the path of a moving vehicle before
discharging their weapon.

36.  Officers shall not draw or exhibit a firearm unless the circumstances surrounding the
incident create a reasonable belief that a situation may escalate to the point where lethal force
would be authorized. NOPD policy and training shall require and teach proper techniques for
unholstering, drawing, or exhibiting a firearm.

37.  Officers shall be required at least once each year to successfully qualify with each firearm
they are authorized to use or carry while on-duty. Officers who fail to qualify shall immediately
relinquish NOPD issued firearms on which they failed to qualify. Those officers who siill fail to
qualify after remedial training within a reasonable time shall be subject to disciplinary action, up
to and including termination of employment. Critical firearms discharge related data and
analysis shall be tracked in the EWS and in NOPD’s Use of Force Annual Report.

E. Use of Canines

38.  DOJ acknowledges that NOPD has implemented an interim canine policy and has
initiated significant improvements in its canine operations, including improvements in the quality
and amount of training of canine teams, improvements in handler contro.l of canines, personnel
changes, and equipment procurement. Building on these steps, NOPD agrees to finalize and
implement canine policies and procedures that comply with applicable Jaw and the requirements
of this Agreement, and that comport with best practices and current professional standards.

39.  Canine handlers shall limit off-leash canine deployments, searches, and other instances
where there is an increased risk of a canine bite to a suspect to instances in which the suspect is
wanted for a violent felony or is reasonably suspected to be armed based upon individualized
information specific to the subject.

40. A canine handler shall keep his or her canine within visual and auditory range during
deployments at all times, except when a canine clears a threshold (e.g., rounding a corner,
entering a room, ascending/descending a stairwell).

41. A canine supervisor shall be on call or on-duty at all times. A canine handler shall have
approval from a canine supervisor (sergeant or higher) prior to deployment. If the handler is

unable to contact a canine-unit supervisor, the handler shall seek approval from the watch
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commander before the canine can be deployed. The approving supervisor shall not serve as a
canine handler in the deployment.

42.  Canine handlers shall issue three loud and clear warnings that a canine will be deployed
and advise the suspect to surrender, unless such warnings impose an imminent threat of danger to
the canine handler or other officers on scene. A canine handler shall allow a sufficient period of
time between each warning to provide a suspect an opportunity to surrender. These warnings
shall be given in either Spanish or Vietnamese if the suspect is reasonably believed to be a
Latino or Vietnamese LEP individual.

43.  Canine handlers will only allow their canines to engage a suspect by biting if the handler
is in visual and auditory range of a suspect and the suspect’s actions pose a risk of imminent
danger to the handler or others, risk of serious harm to the canine, or if the suspect is actively
resisting (active resistance does not include concealment and refusal to surrender without more)
or escaping. Handlers will not allow their canine to engage a suspect by biting if a lower level of
force could reasonably be expected to control the suspect or allow for the apprehension.

44.  Ininstances where a canine apprehends a suspect by biting, the handler will call the
canine off at the first moment the canine can be safely released, taking into account that the
average person will struggle if seized or confronted by a canine.

45. Whenever an individual sustains a canine bite, the handler or an on-scene officer shall
immediately contact an NOPD dispatcher to request Emergency Medical Services response. If
additional medical attention is required, the individual shall be transported to a medical facility
for treatment.

46.  For each canine apprehension, the involved handler, as well as all other officers who used
or observed force, shall complete a Force Statement before the end of shift. In addition to the
information that must be included in all Force Statements, a canine handler’s Force Statement
documenting a canine apprehension shall include the following: (1) whether there was contact
between the canine and the subject, including contact with the subject’s clothing; (2)
documentation of the duration of the canine’s contact with a subject; and (3) the approximate
distance of the canine from the handler at time of apprehension. In addition, in all apprehensions
where there is canine contact, visible injury to a suspect, or a complaint of injury, an uninvolved
supervisor shall be summoned to the scene for the purpose of completing a Use of Force Report

consistent with investigative requirements established under this Agreement.
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47.  Anuninvolved canine supervisor shall evaluate each canine deployment for compliance
with NOPD policy and state and federal law, and document this evaluation.

48. NOPD agrees to establish and maintain a canine certification program that ensures that:
(1) canines and their handlers demonstrate control and proficiency in specific, widely accepted
obedience and criminal apprehension exercises; (2) canines and their handlers receive a
minimum of 16 hours of training every four weeks; (3) the trainer keeps detailed records of
whether each canine team has met specific control criteria for each control exercise, and what
remedial training was given if a canine team was deficient in any area; and (4) the trainer reports
all deficiencies to the unit supervisor. The program shall ensure that canines are certified
annually by a nationally recognized trainer or organization, and that a canine is not deployed
unless its certification is current. NOPD agrees to ensure that the certifying agency’s standards
are consistent with NOPD policy and standards.

49.  NOPD agrees to employ the services of a qualified trainer who is capable of providing
certified canine training, and who delivers such training and maintains training records in
accordance with NOPD policy and this Agreement.

50. NOPD agrees to centrally record and track each canine team’s training records,
certification records, and health records, regardless of whether individual handlers also maintain
records.

51.  NOPD agrees to track canine deployments and canine apprehensions, and to calculate
and track canine bite ratios on a monthly basis to assess its canine unit and individual canine
teams.

52.  NOPD agrees to include canine bite ratios as an element of the EWS, and to provide for
the review, pursuant to the protocol for that system, of the performance of any handler whose
bite ratio exceeds 20 percent during a six-month period, or the entire unit if the unit’s bite ratio
exceeds that threshold, and to require interventions as appropriate. Canine data and analysis
shall be included in NOPD’s Use of Force Annual Report.

53.  NOPD agrees not to request or use the services of any canine, whether owned by NOPD
or any other jurisdiction, without first ensuring that the canine is controllable and otherwise able

to meet the standards required by NOPD policy.
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F. Electronic Control Weapons

54.  Officers shall use ECWs only when such force is necessary to protect the officer, the
subject, or another party from physical harm, and other less intrusive means would be
ineffective. Officers shall be authorized to use ECWs to control a violent suspect when attempts
to subdue the suspect by other tactics have been, or will likely be, ineffective and there isa
reasonable expectation that it will be unsafe for officers to approach the suspect within contact
range.

55.  Unless doing so would place any person at risk, officers shall issue a verbal warning to
the subject that the ECW will be used prior to its use. Where feasible, the officer will defer
ECW application for a reasonable time to allow the subject to comply with the warning.

56. ECWs will not be used where such deployment may cause serious injury or death from
situational hazards, including falling, drowning, losing control of a moving vehicle, or igniting a
potentially explosive or flammable material or substance, except where lethal force would be
permitted.

57.  After one standard ECW cycle (5 seconds), the officer shall reevaluate the situation to
determine if subsequent cycles are necessary. Officers shall be trained in the risks of prolonged
or repeated ECW exposure, including that exposure to the ECW for longer than 15 seconds,
whether due to multiple applications or continuous cycling, may increase the risk of death or
serjous injury. Officers shall independently justify each cycle used against a subject in written
Force Statements.

58.  Officers shall not intentionally activate more than one ECW at a time against a subject.
59. ECWs shall not be used in drive-stun mode as a pain compliance technique. ECWs shall
be used in drive-stun mode only to supplement the probe mode to complete the incapacitation
circuit, or as a countermeasure to gain separation between officers and the subject, so that
officers can consider another force option.

60. ECWs shall not be used against visibly pregnant women, elderly persons, young children,
or visibly frail persons, except where lethal force would be permitted, or where the officer has
reasonable cause to believe there is an imminent risk of serious physical injury. Officers shall
determine the reasonableness of ECW use based upon all circumstances, including the subject’s
age, size, physical condition, and the feasibility of lesser force options. Officers shall be trained

in the increased risks that ECWs may present to the above-listed vulnerable populations.
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61. ECWSs may not be applied to a subject’s head, neck, or genitalia, except where lethal
force would be permitted, or where the officer has reasonable cause to believe there is an
imminent risk of serious physical injury.
62. ECWs shall not be used on handcuffed subjects, unless doing so is necessary to prevent
them from causing serious physical injury to themselves or others, and if lesser attempts of
control have been ineffective.
63.  Officers shall keep ECWs in a weak-side holster to reduce the chances of accidentally
drawing and/or firing a firearm.
64.  Officers shall receive annual ECW certifications, which should consist of physical
competency; weapon retention; NOPD policy, including any policy changes; technology
changes; and scenario-based training.
65.  Officers shall be trained in and follow protocols developed by NOPD, in conjunction
with medical professionals, on their responsibilities following ECW use, including:
a) the removal of ECW probes, including requiring medical or specially trained NOPD
personnel to remove probes that are embedded in a subject’s skin, except for probes that are
embedded in a subject’s head, throat, groin, or other sensitive area, which should be removed
by medical personnel only;
b) the risk of positional asphyxia, and training officers to use a restraint technique that does
not impair the subject’s respiration following an ECW application;
¢) the transportation to a hospital for evaluation of all subjects who: have been exposed fo
prolonged application (more than 15 seconds); are a member of one of the vulnerable
populations listed above; or had an ECW used against them in circumstances presenting a
heightened risk of harm, such as subjects under the influence of drugs and/or exhibiting
symptoms associated with excited delirium; or were kept in prone restraint after ECW use;
and
d) the monitoring of all subjects who have received ECW application while in police
custody.
66.  Officers shall report all ECW discharges (except for training discharges), laser painting,
and/or arcing of weapons to their supervisor and the communications command center as soon as

possible.
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67.  NOPD agrees to develop and implement integrity safeguards on the use of ECWs to
ensure compliance with NOPD policy, including conducting random and directed audits of ECW
deployment data. The audits should compare the downloaded data to the officer’s Force
Statement. Discrepancies within the audit should be addressed and appropriately investigated.
68.  NOPD agrees to include the number of ECWs in operation, and the number of ECW
uses, as elements of the EWS. Analysis of this data shall include a determination of whether
ECWs result in an increase in the use of force, and whether officer and subject injuries are
affected by the rate of ECW use. In addition, the analysis shall include laser painting and arcing
of weapons to measure the prevention/deterrence effectiveness associated with the use of ECWs.
ECW data and analysis shall be included in NOPD’s Use of Force Annual Report.

G. Oleoresin Capsicum Spray

69.  NOPD agrees to prohibit the use or possession of Oleoresin Capsicum Spray by on-duty
officers, including officers working secondary employment.

H. SWAT Teams

70.  The mission of SOD’s Tactical Platoons (currently known as “SWAT” Teams) shall be

limited to providing a specialized response to critical situations where a tactical response is

required, such as hostage rescue, barricaded subjects, high-risk warrant service and high-risk
apprehension, and terrorism response. The policy shall prohibit SWAT tactics and equipment
from being deployed or nsed for routine or “proactive” patrol functions or ctime prevention, or
for the service of non-high-risk warrants, unless approved in writing by a Deputy
Superintendent. This provision does not prohibit SWAT Team members from providing
uniformed policing services.

71.  NOPD agrees to provide written guidance on what types of warrants may be considered
“high-risk,” and what tactics are permissible for the service of high-risk warrants. Barring
emergency circumstances, the SWAT Team shall have the primary responsibility for execution
of any high-risk warrant utilizing tactical team officers equipped with special equipment,
training, and weapons.

72.  In addition to any Use of Force Reports, the SWAT Team shall document its activities in
detail, including by preparing written operational plans in consistent formats, and written after-
action reports subsequent to call-outs and deployments to critical situations, such as hostage

rescue, barricaded subjects, high-risk warrant service, high-risk apprehension, and terrorism
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_response. After-action reports shall address any areas of concern related to policy, training,
equipment, or tactics.

73.  Supervisory review of SWAT Team deployments shall be conducted by an uninvolved,
command-level supervisor possessing the requisite knowledge and expertise to analyze and
critique specialized response protocols, and shall identify any policy, training, equipment, or
tactical concerns raised by the action. Command staff shall identify areas of concern or
particular successes, and shall implement the appropriate response, including modifications to
policy, training, equipment, or tactics.

74. No NOPD personnel shall serve on the SWAT Team for more than five consecutive
years (or three consecutive years from the Effective Date, whichever is latet), unless they
provide a specialized-service function (e.g., negotiator, bomb technician). After this period of
service, all personnel shall be reassigned for a period of three years before they may return to
SWAT

75.  NOPD agrees to track and analyze the number of SWAT Team deployments. The
analysis shall include the reason for each activation, the legal authority, type of warrant (if
applicable), and the result of each deployment, including: (1) the location; (2) the number of
arrests; (3) the type of evidence or property seized; (4) whether a forcible entry was required; (5)
whether a weapon was discharged by a SWAT Team member; and (6) whether a person or
domestic animal was injured or killed. This data analysis shall be entered into the EWS and
included in NOPD’s annual Use of Force Report.

L Use of Force Reporting Policy and Use of Force Report

76.  NOPD agrees to develop and implement a uniform reporting system pursuant to a Use of
Force Reporting policy, using a uniform, supervisor Use of Force Report, which will include
individual officer Force Statements. NOPD uses of force shall be divided into four levels:
a) Level 1 uses of force include pointing a firearm at a person and hand control or escort
techniques (e.g., elbow grip, wrist grip, or shoulder grip) applied as pressure point
compliance techniques or that result in injury or complaint of injury.
b) Level 2 uses of force include use of an ECW (including where an ECW is fired at a person
but misses); use of an impact weapon to strike a person but where no contact is made; use of
a baton for non-striking purposes (e.g., prying limbs, moving or controlling a person); and

weaponless defense techniques (e.g., elbow strikes, kicks, leg sweeps, and takedowns).
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¢) Level 3 uses of force include any strike to the head (except for a strike with an impact
weapon); use of impact weapons where contact is made (except to the head), regardless of
injury; or the destruction of an animal.
d) Level 4 uses of force include all serious uses of force, as defined by this Agreement, and
shall be investigated by NOPD’s Force Investigation Team.
77.  Hand control or escort techniques applied for the purposes of handcuffing or escorts that
are not used as pressure point compliance techniques, do not result in injury or complaint of
injury, and are not used to overcome resistance, are not reportable uses of force.
78.  All officers using a Level 1 through 4 use of force, and officers observing a Level 2,
Level 3, or Level 4 use of force, shall write a Force Statement before the end of shift, which shall
be included in the Use of Force Repott. The officer’s Force Statement shall include: (1) a
detailed account of the incident from the officer’s perspective; (2) the reason for the initial police
presence; (3) a specific description of the acts that led to the use of force; (4) the level of
resistance encountered; and (5) a description of every type of force used.
79.  Officers’ Force Statements shall completely and accurately describe the force used or
observed. The use of force reporting policy shall explicitly prohibit the use of conclusory
statements without supporting detail, including “boilerplate” or “pat” language (e.g., “furtive
movement” or “fighting stance™) in all statements and reports documenting use of force.
Officers shall be subject to disciplinary action for material omissions or inaccuracies in their
Force Statements.
80.  Officers who use or observe force shall notify their supervisors immediately following
any use of force incident or upon receipt of an allegation of unreasonable or unreported use of
force by any officer. Officers who use or observe force and fail to report it shall be subject to
disciplinary action, up to and including termination.
81.  Use of Force Reports, including Force Statements, shall be maintained centrallf,r by PIB.
82, At least annually, NOPD agrees to analyze the year’s force data, including the force-
related outcome data listed in section XIX.C. below, to determine significant trends; identify and
correct deficiencies revealed by this analysis; and document its findings in a public repott.

J. Use of Force Supervisory Investigations

83.  The direct supervisor of the officer using a Level 1 use of force shall review and approve

in writing the Level 1 use of force before the end of the shift during which the Level 1 force was
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used. Supervisors shall elevate and investigate any use of force that appears to have been
inappropriately categorized as a Level 1 use of force.
84.  The direct supervisor of the officer(s) using force, upon notification of a Level 2, Level 3,
or Level 4 use of force incident or allegation of excessive force, shall respond to the location of
occurrence. The direct supervisor of the officer(s) involved in the reportable use of force
incident shall investigate all uses of force, with the exception of:
a) those incidents involving a serious use of force (Level 4 uses of force);
b) uses of force indicating apparent criminal conduct by an officer, as defined in this
Agreement;
c) a use of force incident by NOPD personnel of a rank higher than the supervisor assigned to
investigate the incident; or
d) a use of force investigation reassigned to FIT by the Superintendant or his designee or
PIB.
85. A supervisor who was involved in a reportable incident, including by participating in or
ordering the force being investigated, shall not investigate the incident or review the Force
Statements for approval,
86.  Forall Level 2 and Level 3 uses of force, the investigating supervisor shall:
a) respond to the scene, examine the subject of the force for injury, interview the subject for
complaints of pain after advising the subject of his/her rights, and ensure that the subject
receives medical attention from an appropriate medical provider;
b) notify PIB immediately of the use of force and obtain a use of force tracking number;
c) identify and collect all relevant evidence and evaluate that evidence to determine whether
the use of force: (1) was consistent with NOPD policy and/or (2) raises any policy, training,
tactical, or equipment concerns;
d) ensure that all evidence to establish material facts related to the use of force, including
audio and video recordings, photographs, and other documentation of injuries or the absence
of injuries is collected;
€) ensure that a canvass for, and interview of, civilian witnesses is conducted. In addition,
civilian witnesses should be encouraged to provide and sign a written statement in their own

words;

f) ensure that all officers witnessing a use of force incident by another officer provide a Force
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Statement. Officers involved in a use of force incident shall be separated until interviewed.
Group interviews shall be prohibited. Supervisors shall ensure that all Use of Force Repotts
identify all officers who were involved in the incident, witnessed the incident, or were on the
scene when it occurred. Supervisors shall not ask officers or other witnesses leading
questions that improperly suggest legal justifications for the officers” conduct, where such
questions are contrary to appropriate law enforcement techniques. Investigating supervisors
shall record all interviews with civilian witnesses and all follow-up interviews with officers,
and shall record all interviews with subjects, after advising them of their rights and that they
seek to question them only about the use of force. The recording requirements set out in
Custodial Interrogations do not apply to subject interviews regarding the use of force.

g) review all Force Statements and ensure that all reports include the information required by
this Agreement and NOPD policy; and

h) consider all relevant evidence, includ.ing circumstantial, direct, and physical evidence, as
appropriate, and make credibility determinations, if feasible. Supervisors will make all
reasonable efforts to resolve material inconsistencies between the officer, subject, and
witness statements, as well as inconsistencies between the level of force claimed by the
officer and the subject’s injuries. NOPD will train all of its supervisors on the factors to
consider when evaluating credibility, incorporating credibility instructions provided to jurors.
Where a reasonable and trained supervisor would determine that there may have been
misconduct, the supervisor shall immediately notify FIT to respond to the scene.

Each supervisor shall provide a written gist to the Division Commander by the end of the

shift documenting the supervisor’s preliminary determination of the appropriateness of the use of

force, including whether the force was reasonable and within policy; whether the injuries appear

proportionate to the use of force described; and summaries of subject, witness, and officer

statementis.

88.

Each supervisor shall complete and document a use of force supervisory investigation

using a supervisor’s Use of Force Report within 72 hours of learning of the use of force. Any

extension to this 72-hour deadline must be authorized by a Division Commander. This Report
shall include:

a) the supervisor’s narrative description of the incident, including a precise description of the

evidence that either justifies or fails to justify the officer’s conduct based on the supervisor’s
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independent review of the facts and circumstances of the incident;

b) documentation of all evidence that was gathered, including names, phone numbers, and

addresses of witnesses to the incident. In situations in which there are no known witnesses,

the report shall specifically state this fact. In situations in which witnesses were present but

circumstances prevented the author of the report from determining the identification, phone

number or address of those witnesses, the report shall state the reasons why. The report

should also include all available identifying information for anyone who refuses to provide a

statement;

c) the names of all other NOPD employees witnessing the use of force;

d) the investigating supervisor’s evaluation of the use of force, based on the supervisor’s

review of the evidence gathered, including a determination of whether the officer’s actions

appear to be within NOPD policy and consistent with state and federal law; and an

assessment of the incident for tactical and training implications, including whether the use of

force may have been avoided through the use of de-escalation techniques or lesser force

options; and -

¢) documentation of any non-disciplinary corrective action taken.
89.  Upon completion of the supervisor’s Use of Force Report, the investigating supervisor
shall forward the report through their chain of command to the ICO (if applicable) and/or
Division Commander, who shall review the report to ensure that it is complete and that the
findings are supported using the preponderance of the evidence standard. The Division
Commander and/or ICO shall order additional investigation when it appears that there is
additional relevant evidence that may assist in resolving inconsistencies or improve the reliability
or credibility of the findings.
90.  Where the findings of the Use of Force Report are not supported by a preponderance of
the evidence, the investigating supervisor’s chain of command shall document the reasons for
this determination and shall include this documentation as an addendum to the original
investigation. The investigating supervisor’s superior shall counsel the investigating supervisor
regarding the inadequately supported determination and of any investigative deficiencies that led
to it. The Division Commander and/or ICOs shall be responsible for the accuracy and

completeness of Use of Force Reports prepared by supervisors under their command.
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91.  Where an investigating supervisor repeatedly conducts deficient investigations, the
supervisor shall receive the appropriate corrective action, including training, demotion, and/or
removal from a supervisory position in accordance with performance evaluation procedures
and/or Civil Service Rules.

92.  Whenever an investigating supervisor, reviewing supervisor, ICO, or Division
Commander finds evidence of a use of force indicating apparent criminal conduct by an officer,
he or she shall suspend the force investigation immediately and notify PIB. PIB shall
immediately notify FIT, which will take over the investigation.

93.  When the Division Commander finds that the investigation is complete and the findings
are supported by the evidence, the investigation file shall be forwarded to PIB. PIB shall review
the investigation to ensure that it is complete and that the findings are supported by the evidence.
94. At the discretion of the Superintendent, his designee, or PIB, a use of force investigation
may be assigned or re-assigned for investigation to FIT or to another supervisor, whether within
or outside of the District in which the incident occurred, or may be returned to the Unit for
further investigation or analysis. This assignment or re-assignment shall be explained in writing.
95.  Where, after investigation, a use of force is found to be out of policy, the Superintendent
shall direct and ensure appropriate discipline. Where the use of force indicates policy, training,
tactical, or equipment concerns, the Superintendent shall ensure also that necessary training is
delivered and that policy, tactical, or equipment concerns are resolved.

K. Force Investigation Team

96.  NOPD agrees to establish a single, uniform reporting and investigation/review system for
all Level 4 uses of force (i.e., serious uses of force, including critical firearm discharges), as
defined by this Agreement.
97. NOPD agrees to ensure that all serious uses of force are investigated fully and fairly by
individuals with appropriate expertise, independence, and investigative skills to ensure that uses
of force that are contrary to law or policy are identified and appropriately resolved; that policy,
training, equipment, or tactical deficiencies related to the use of force are identified and
corrected; and that investigations of sufficient quality to ensure that officers are held
accountable, as necessary are conducted. To achieve this outcome, NOPD agrees to:

a) create a FIT to conduct investigations of serious uses of force, uses of force indicating

apparent criminal conduct by an officer, uses of force by NOPD personnel of a rank higher

28



98.

Case 2:12-cv-01924-SM-JCW Document 159-1 Filed 01/11/13 Page 34 of 129

than sergeant, or uses of force reassigned to FIT by the Superintendant or his designee or
PIB. FIT also shall investigate all instances where an individual has died while in, or as an
apparent result of being in, the custody of NOPD. FIT shall be comprised of personnel who
are specially trained in both criminal and administrative force investigations. Members of
FIT shall be assigned to PIB and shall not be assigned to any District. FIT investigations
may result in criminal charges, administrative action, or both.
b) Within 280 days from the Effective Date, NOPD agrees to recruit, assign, and train a
sufficient number of personnel to FIT to fulfill the requirements of this Agreement. Prior to
performing FIT duties, FIT members shall receive 40 hours of FIT-specific training in FIT
procedures; call out and investigative protocols; proper roles of on-scene counterparts such as
crime scene technicians, the Monitor, the DA, the IPM, and the City Attorney’s Office; and
investigative equipment and techniques. FIT members shall also receive FIT-specific annual
in-service training,
¢) NOPD agrees to create a FIT procedural manual. The procedural manual shall include:

(1)  definitions of all relevant terms;

(2)  clear statements of the mission and authority of FIT;

3) procedures on report writing;

(4)  procedures for collecting and processing evidence;

(5)  procedures to ensure appropriate separation of criminal and administrative

investigations in the event of compelled subject officer statements;

(6)  procedures for consulting with the DA, including ensuring that

administrative investigations are not unnecessarily delayed while a criminal

investigation is pending;

(7)  scene management procedures; and

(8)  management procedures.

Where appropriate to ensure the fact and appearance of impartiality, for investigations of

serious uses of force or force indicating apparent criminal conduct by an officer, NOPD may

refer the incident for investigation by an independent and highly competent entity outside
NOPD.

99.

NOPD’s Homicide Section shall not investigate any NOPD officer-involved serious use

of force as defined by this Agreement, or any in-custody death.
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100. In every incident involving a serious use of force, or any use of force indicating apparent
criminal conduct by an officer, the supervisor shall immediately notify FIT. Unless it can verify
that the supervisor has already done so, FIT shall immediately notify PIB of the use of force and
obtain a use of force tracking number.
101.  FIT shall respond to the scene of every incident involving a serious use of force, any use
of force indicating apparent criminal conduct by an officer, any use of force by an officer ofa
rank higher than sergeant, and incideni where an individual has died while in, or as an apparent
result of being in, the custody of NOPD, or as ordered by the Superintendent or his designee or
PIB.
102. The Commander of PIB shall immediately notify and consult with the DA, IPM, FBI, and
the USAO regarding any use of force indicating apparent criminal conduct by an officer,
evidence of apparent criminal conduct by an officer discovered during a misconduct
investigation, any use of force in which an officer discharged his firearm, or where an individual
has died while in, or as an apparent result of being in, the custody of NOPD.
103. If the case may proceed criminally, or where NOPD requests a criminal prosecution, any
compelled interview of the subject officers shall be delayed. No other part of the investigation
shall be held in abeyance unless specifically authorized by the Superintendent in consultation
with the agency conducting the criminal investigation.
104. NOPD agrees to make good faith efforts to work with the Orleans Parish Coroner’s
Office in requesting that that Office provide a completed Coroner’s report within 30 days
regarding a death proximate to a use of force and with the DA or other investigating agency
regarding any criminal declination within 60 days after the use of force.
105. In conducting its investigation, FIT shall:
a) review all Force Statements to ensure that these statements include the information
required by this Agreement and NOPD policy;
b) respond to the scene, examine the subject for injury, interview the subject for complaints
of pain after advising the subject of his or her rights, and ensure that the subject receives
medical attention from an appropriate medical provider;
¢) ensure that all evidence to establish material facts related to the use of force, including but
not limited to audio and video recordings, photographs, and other documentation of injuries

or the absence of injuries is collected;
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d) ensure that a canvass for, and interview of], civilian witnesses is conducted. In addition,
civilian witnesses should be encouraged to provide and sign a written statement in their own
words;
e) ensure, consistent with applicable law, that all officers witnessing a serious use of force
incident by another officer provide a Force Statement regarding the incident. Officers
involved in a use of force incident shall be separated until interviewed. Group interviews
shall be prohibited. FIT shall ensure that all FIT investigation reports identify all officers
who were involved in the incident, witnessed the incident, or were on the scene when it
occurred. FIT shall not ask officers or other witnesses leading questions that improperly
suggest legal justifications for the officers’ conduct, when such questions are contrary to
appropriate law enforcement techniques. FIT shall record all interviews; and
f) consider all relevant evidence, including circumstantial, direct, and physical evidence, as
appropriate, and make credibility determinations, if feasible. FIT will make all reasonable
efforts to resolve material inconsistencies between the officer, subject, and witness
statements, as well as inconsistencies between the level of force claimed by the officer and
the subject’s injuries. NOPD will train ali of its FIT members on the factors to consider
when evaluating credibility, incorporating credibilify instructions provided to jurors.
106. FIT shall complete a preliminary report that shall be presented to the Superintendent or
the Superintendent’s designee as soon as possible, but in no circumstances later than 24 hours
after learning of the use of force.
107. FIT shall complete its administrative use of force investigation within 30 days from the
use of force. Any request for an extension to this time limit must be approved by the Deputy
Superintendent of PIB through consultation with the Superintendent. At the conclusion of each
use of force investigation, FIT shall prepare an investigation report. The report shall include:
a) a narrative description of the incident, including a precise description of the evidence that
either justifies or fails to justify the officer’s conduct based on FIT’s independent review of
the facts and circumstances of the incident;
b) documentation of all evidence that was gathered, including names, phone numbers, and
addresses of witnesses to the incident. In situations in which there are no known witnesses,
the report shall specifically state this fact. In situations in which witnesses were present but

circumstances prevented the author of the report from determining the identification, phone
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number, or address of those witnesses, the report shall state the reasons why. The report
should also include all available identifying information for anyone who refuses to provide a
statement;

¢) the names of all other NOPD employees witnessing the use of force;

d) FIT’s evaluation of the basis for the use of force, based on FIT’s review of the evidence
gathered, including a determination of whether the officer’s actions appear to be within
NOPD policy and consistent with state and federal law; and an assessment of the incident for
tactical and training implications, including whether the use of force may have been avoided
through the use of de-escalation techniques or lesser force options;

e) if a weapon was used, documentation that the officer’s certification and training for the
weapon are cuirent; and

£} documentation of any disciplinary and/or non-disciplinary corrective action recommended.

Use of Force Review Board

108. NOPD agrees to develop and implement a Use of Force Review Board to review all

serious uses of force and other FIT investigations. The UFRB shall be comprised of the Deputy

Superintendent of the Public Integrity Bureau, the Deputy Superintendent of the Field Operations

Bureau, and the Deputy Superintendent of the Investigations & Support Bureau. The UFRB

shall conduct timely, comprehensive, and reliable reviews. The UFRB shall:

a) review each FIT investigation within 30 days of receiving the FIT investigation report to
ensure that it is complete and that the findings are supported by a preponderance of the
evidence;

b) hear the case presentation from the lead investigator and discuss the case as necessary with
the investigator to gain a full understanding of the facts of the incident. The officer(s) who
used the force subject to investigation, or who are otherwise the subject(s) of the FIT
investigation, shall not be present;

¢) order additional investigation when it appears that there is additional relevant evidence
that may assist in resolving inconsistencies or improve the reliability or credibility of the
findings. Where the findings are not supported by a preponderance of the evidence, the
UFRB shall document the reasons for this determination, which shall be included as an
addendum to the original investigation, including the specific evidence or analysis supporting

their conclusions;
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d) determine whether the force violated NOPD policy. If the force violated NOPD policy,
the UFRB shall refer it to PIB for disciplinary action;

e) determine whether the incident raises policy, training, equipment, or tactical concerns, and
refer such incidents to the appropriate unit within NOPD to ensure they are resolved;

f) direct District supervisors to take and document non-disciplinary corrective action to
enable or encourage an officer to improve his or her performance; and

g) document its findings and recommendations in a UFRB Report within 45 days of
receiving the FIT investigation and within 15 days of the UFRB case presentation.

Use of Force Training

109. NOPD shall provide all NOPD officers with 40 hours of use of force training within 365

days of the Effective Date, and 24 hours of use of force training on at {east an annual basis

thereafter, including, as necessary, developments in applicable law and NOPD policy. NOPD

shall coordinate and review all use of force training to ensure quality, consistency, and

compliance with the Constitution, Louisiana law, this Agreement and NOPD policy. NOPD’s

use of force training shall include the following topics:

a) NOPD'’s use of force model, as described in this Agreement;

b) proper use of force decision-making;

¢) use of force reporting requirements;

d) the Fourth Amendment and related law,

e) role-playing scenarios and interactive exercises that illustrate proper use of force
decision-making, including training on the importance and impact of ethical decision making
and peer intervention;

f) the proper deployment and use of all intermediate weapons or technologies, including
batons, canines, and ECWs;

g) de-escalation techniques that encourage officers to make arrests without using force, and
instruction that disengagement, area containment, surveillance, waiting out a subject,
summoning reinforcements, calling in specialized units, or delaying arrest may be the
appropriate response to a situation, even when the use of force would be legally justified;
h) threat assessment;

i) basic crisis intervention and interacting with people with mental ilinesses, including

instruction by mental health practitioners and an emphasis on de-escalation strategies (the
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Crisis Intervention Training provided to all new and current officers pursuant to this
Agreement may be combined with this fraining);
j) factors to consider in initiating or continuing a pursuit;
k) appropriate training on conflict management; and
1) for supervisors of all ranks, as part of their initial and annual in-service supervisory
training, additional training in conducting use of force investigations; strategies for
effectively directing officers to minimize uses of force and to intervene effectively to prevent
or stop unreasonable force; and supporting officers who report unreasonable or unreported
force, or who are retaliated against for using only reasonable force or attempting to prevent
unreasonable force.
110. Included in the use of force training set out above, NOPD shall deliver firearms training
to all officers within 365 days of the Effective Date and at least yearly thereafter. NOPD
firearms training shall:
a) require officers to complete and satisfactorily pass firearm training and to qualify for
regulation and other service firearms, as necessary, on an annual basis;
b) require recruits, officers in probationary periods, and officers who return from unarmed
status to complete and satisfactorily pass firearm training and to qualify for regulation and
other service firearms before such personnel are permitted to carry and use firearms;
¢) incorporate professional night training, stress training (e.g., training in using a firearm
after undergoing physical exertion), and proper use of force decision-making training,
including continuous threat assessment techniques, in the annual in-service training program,;
and
d) ensure that firearm instructors critically observe students and provide corrective
instruction regarding deficient firearm techniques and failure to utilize safe gun handling
procedures at all times.
IV. CRISIS INTERVENTION TEAM
NOPD agrees to minimize the necessity for the use of force against individuals in crisis
due to mental illness or a diagnosed behavioral disorder. To achieve this outcome, NOPD agrees

to implement the requirements set out below.
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A. Crisis Intervention Planning Committee

111. Within 180 days of the Effective Date, NOPD and the City agree to implement a Crisis

Intervention Planning Committee (“Planning Committee”) to direct the development and
implementation of the CIT. The Planning Committee shall analyze and recommend appropriate
changes to policies, procedures, and training methods regarding police contact with persons who
may be mentally ill with the goal of de-escalating the potential for violent encounters.

112. The Planning Committee shall include representiation from NOPD command leadership
and City-contracted mental health professionals. NOPD shall also seek representation from the
civilian leadership of the MCTU, local municipal government, the New Orleans Metropolitan
Human Services District, community mental health professionals, professionals from emergency
health care receiving facilities, members of the local judiciary, the Orleans Parish Criminal
Sheriff's Office, homeless service agencies, and mental health professionals and advocates.

B. Program Development

113. NOPD and the City agree to implement a comprehensive first responder CIT program to
develop and maintain specially trained CIT officers. This program shall incorporate the
following:
a} Within 270 days of the Effective Date, an operations subcommittee, appointed by and
reporting to the Planning Committee, shall develop policies and procedures for the transfer of
custody or voluntary referral of individuals between NOPD, receiving facilities, and Jocal
mental health and social service agencies. These policies and procedures shall clearly
describe the existing roles and responsibilities of the existing MCTU and NOPD patrol
officers, and of CIT officers.
b) NOPD agreés to continue using the MCTU and to continue staffing it with well-trained
and dedicated community volunteers, to assist NOPD patrol units in the management and
transportation of persons suffering a mental health crisis or from a diagnosed behavioral
disorder. MCTU shall retain its duties and responsibilities in providing transportation for
individuals experiencing a mental health or behavioral crisis.
¢) Within 365 days of the Effective Date, the Planning Committee shall select CIT officer
volunteers, based upon supervisor recommendations, PIB records, and interviews.
Preference should be given to officers with at least three years of field experience.

d) CIT officers shall be assigned to the patro! division and maintain their standard patrol
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duties, except when called to respond to potential behavioral or mental health crisis events
outside of their assigned patrol district.
¢) CIT officers who are dispatched to a crisis event shall have the responsibility for the scene
and discretion fo determine strategies for resolving the event unless an appropriate supervisor
is present and affirmatively assumes the scene responsibility.
) NOPD shall track CIT use through data provided by the CIT officer or MCTU after each
response. NOPD shall gather and track the following data at a minimum:

(1)  Date, time, and location of the incident;

{2) Subject's name, age, gender, and address;

| (3)  Whether the subject was armed, and the type of weapon;

(G)) Whether the subject is a U.S. military veteran;

(5)  Complainant's name and address;

(6)  Name and badge number of CIT officer on the scene;

(7)  Whether a supervisor responded to the scene;

(8)  Techniques or equipment used;

(9  Any injuries to officers, subject, or others;

(10) Disposition; and

(11)  Brief narrative of the event (if not included in any other document).
g) NOPD shall publicly report this data, aggregated as necessary to protect privacy.

C. CIT and First Responder Training

114. NOPD shall require officers selected for the CIT program to undergo a 40-hour initial
comprehensive training prior to being assigned CIT duties, and eight hours of in-service training
annually thereafter.

115. Within three years, NOPD shall train at least 20% of its patrol division in the CIT
program to ensure that NOPD can provide a CIT-trained officer in each shift in each District.
116.  Within 270 days of the Effective Date, a curriculum subcommittee of the Planning
Committee shall develop a 40-hour curriculum and in-service training for first responders based
on the national CIT model. The curriculum subcommittee may adapt MCTU’s existing training
curriculum for this purpose. CIT training faculty should include volunteer local area

professionals and advocates to the greatest extent possible. This crisis intervention training shall
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emphasize mental health-related topics, crisis resolution skills, de-escalation training, and access
to community-based services.

117. Training for all newly selected CIT officers shall begin within 365 days of the Effective
Date and shall be completed within three years. This training shall include not only lecture-
based instruction, but also on-site visitation and exposure to mental health facilities, intensive
interaction with individuals with a mental illness, and scenatio-based de-escalation skills
training.

118. In addition to the more extensive training for CIT officers set out above, NOPD agrees to
provide all new recruits at least 16 hours of training on responding to persons in behavioral or
mental health crisis, and four hours of in-service training annually thereafter. NOPD and the
City further agree to provide all current officers with eight hours of training on responding to
persons in behavioral or mental crisis within 365 days of the Effective Date, and four hours of in-
service training annually thereafter.

119. Within 365 days of the Effective Date, NOPD agrees to offer the 40-hour crisis
intervention training to all new and current dispatchers to enable them to identify calls for
service that involve behavioral or mental health crisis events. NOPD agrees to offer to provide
this training to new dispatchers within 90 days of their start date. NOPD agrees to offer crisis
intervention in annual in-service training for dispatchers. '

D. Maintenance of CIT Program

120. NOPD agrees to maintain the CIT Planning Committee after the CIT program is
operational. The Planning Committee shall serve as a problem-solving forum for interagency
issues and shall monitor ongoing outcome indicators collected by each agency. These indicators
may include data such as NOPD CIT use, NOPD CIT behavioral event disposition data, Orleans
Parish Prison booking data, the number of individuals with a mental health diagnosis at the jail,
and the transfer of custody and voluntary referral rates between NOPD, emergency receiving
facilities, and community agencies.

121. NOPD agrees to review the outcome data generated through the process described above
to: determine whether to recognize individual CIT officer performance that deserves
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