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That no conflict of interest may have
existed as to the plea to assault with in-
tent to kill is irrelevant since the entire
sentencing procedure was tainted by the
burglary plea aspect of the proceeding.
Furthermore, the record of the sentence
indicates that counsel advised his client
to plead guilty to offenses of which coun-
gel indicated he believed petitioner to be
innocent. No inquiry was made of pe-
titioner as to whether the plea was being
entered voluntarily and with full under-
standing of the consequences.

Under these circumstances, the plea to
assault cannot stand, especially since the
absence of an information for assault
might well, under Penngylvania Jaw, have
subjected the indictment for this charge
to quashing, thereby, through delay, re-
moving the public concern aspect of the
case, '

Accordingly, the statuiory reguisites
of 28 U.S.C.A. § 2254 having been met
and the pleas of guilty being constitution-
ally invalid, the Petition for Writ of Ha-
beas Corpus will be granted.

This Opinion is adopted as Findings of .

Fact and Conclusions of Law.
An appropriate Order is entered.
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Earl Benjamin BUSH et al.- Plaintiffs,
v. . .. . L.

ORLEANS PARISH SCHOOL BOARD
et al., Defendants.

Civ. A. No. 8630.

United States District Court
: B, D, Louisiana.
May 18, 1963.

Class action ~wherein defendant

parish school board sought court approval

of its long-range plan for ‘operation of
parish schools on a non-discriminatory
basiz. The Distriet Court, Frank B.
Ellis. J.. held that elimination of dual-

zone systems made less critical the need
for stop-gap measures such as lateral
fransfers, and the court would not re-
quire that the board provide for lateral
transfers above singlé-zone grades one
and two where such provision for lateral
transfers did not practically fit into the
desegregation plan.
Order in accordance with opinion.

See also 5 Cir., 308 F.2d 491.

1. Schools and School Districts &154

School board’s setting up of attend-
anece districts based on prior facts pro-
jected forward, and adjustment of zones
after registration was approved by court
as rational method of school administra-
tion, but final approval of single zone
maps and registration for ensuing year
wag deferred as premature.

2. Schools and School Districts €=154

Courts are capable of dealing with
racial discrimination by gerrymandering
of school attendance districts.

8. Schools and School Districts €~13
Administration of school board plan
which does not achieve desegregation but
only leaves pattern as before is within
competence of district court to correct.

4. Schools and School Districts €155

_ Where school board had not detexr-
mined criteria for pupil transfers, it was.
presumed by the court that cr1terxa,
whatever they would be, would be non-
racial. . ‘ .

5. Schools and School Districts €154
Pupil transfer provisions must be:
apphed to white and Negro even-handed-

" ly, and fact that one's race is in mmorxty

is not ground for transfer.

8. Schools and School Districts @154 _
. . Bases for requested pupil transfer
must be consonant with sound school ad--
ministration. Cos

7. Schools and School Districts ¢155
Where school board indicated that
transfer program would concern efficient
use of school plant as well as maximum
freedom of choice among students, and
record indicated that freedom of transfer
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was traditional poliey of board within
administrative limits, court would leave
board to its own devices with understand-
ing that plaintiffs could request further
relief at any time, and provision was
made accordingly in court’s order.

8. Schools and School Districts €=154

Showing including evidence that
school system in New Orleans since its
earliest inception had been run on dual
system based on race and that increase
in number of educables required massive
building program excused board from
total desegregation of schools in 1963-
1964,

9. Schools and School Districts €154
Elimination of dual-zone school sys-
tems made less critical the need for stop-
gap measures such as lateral pupil trans-
fers, and court. would not require that
gchool board provide for lateral transfers
above single-zone grades one and two
where such provision for lateral trans-
fers did not practically fit into desegre-
gation plan. :

10. Schools and School Districts 154
Definitive decision on school board’s
long-range desegregation plan would be
pretermitted until results of single-zone
systemn could be evaluated in light of at
least some actual experience, but board
would be reguired to report to court as
soon as pertinent facts were available,
at which time further orders would issue.

11, Schools and School Districts ¢=154

Where pupils who had already made
application to attend desegregated school
had been denied right through inaction
of board or unconstitutional application
of Louisiana Pupil Placement ZILaw,
court would require, in desegregation
plan, provision for lateral transfers for
such children who had already made ap-
plication, and board would be required
personaliy to contact each such applicant.
L8A-R.8. 17:101 et seq.

12, Scheols and School Districts €13
Public school desegregation is, re-
qguired, but not integration, and term

© 230 FEDERAL SUPPLEMENT

“integration” has no legal significance
in this context.
See publication Words and Phrases
for other judicial constructions sand
definitions.

13. Schools and School Districts
=154, 155

All-white or all-Negro school even
under single-zone system is not prima
facie discriminatory, but any attempt to
achieve suck result by gerrymandering
school districts would be dealt with sum-
marily by district court, '

14. Schools and School Districts €213
Imminence of end of schogl over-
crowding appeared from statistics in evi-
dence and convinced court that equity
did not demand alteration of single-zone
desegregation approach before court,
but court would watch lest board re-

- turn to its former practices.

135, Scheols and School Districts ¢&=13

Court was averse to mixing ap-
proaches to long-range school desegrega-
tion plan, and where total desegregation 7
of kindergarten could not be achieved by
fall season, kindergarten desegregation
would not be ordered until subsequent
school year, but board would be ordered
to proceed with studies to that end.

18. Injunction €192

Where trade school was not party to
proceeding before court, injunction
against parish school board, one member
of which was ex officio member of trade
school board, was beyond court’s equity
powers, nor would court do such vain and
useless thing, and students had adequate
remedy elsewhere.

17. Schools and School Districts &»13

Where school administrative prob-
lems like those involved in transition
from dual to single-zone system were not
involved in desegregation of parish school
for gifted children, court ordered that
parish school board acecept applications
on non-racial basis for such school,

18. Schools and School Districts =147
Petition for desegregation of teach-
ing staff of public schools was premature
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and would be pretermitted;” though not
denied, until board overcame some of
many serious problems involved in con-
version to single-zone system

19. Schools 2nd School Districts =18
Record before court, including show-
ing of construction of new scheols in
Negro areas, did not establish that court
should take over school board’s capital
program and distribute school sites.

——prees

A. P, Tureaud, Ernest N. Morial, New
Orleans, La.,, James Nabrit, III, New
York City, for plaintiffs and plaintiff
intervenors.

Alvin J. Liska, Ernest L. Salatich, New
Orleans, La., for City of New Orleans
et al.

Samuel I. Rosenberg, New ‘Orleans,
La., for Orleans Parish School Beard.

FRANK B. ELLIS, District Judge.

In this proceeding, Defendant, Orleans
Parish School Board, seeks court ap-
proval of its long-range plan for the op-
eration of the Orleans Parish Schools
on 2 non-diseriminatory basis. Plaintiffs
in this class action make certain objec-
tions to the plan in the form of objections
to the plan as presented and in the form
of petitions for further relief.

In essence, the Board’s plan establishes
a single-zone school system for the firat

and gecond grades for the school year

1963-64 and one additional- grade each
year thereafter.
by a single-zone :map for the. first and
second grades. All other- grades are to
remain under the dual-zone system until
the grade-a-year program reaches them.

Every student in the first and second.
grades is given the. right to attend the .

school in his. or her attendance district.

Transfers from the attendance district to.
a school outside: the attendance:district, °

when in writing by some person respon-
gible for the child, will be given careful
consideration and granted where good
cause therefor is shown and when trans-
fer.is practicable, consistent with sound
gschool administration. 'The Board re-

‘This. is accomplished .

tains the right to- modify the attendance
district lines whenever necessary for the
most efficient and economic use of the
school plant in the face of changing pop-
ulation patterns and eonditions resulting
from the building of new schools. Regis-
tration day is to be no later than June
6, 1963, for the first and second grades
and the Board proposes to make public
its registration procedures. Lastly the
plan will not become effective unt1l ap-
proved by this Court.

Plaintiffs’ objections are numerous-,.
but concisely stated, are:

1) The eleven-year delay in complete
desegregation cannot be support-
ed as an administrative necessity.

2) There is no provision for con-
version to a single-zone system:
for the first five grades in 1964
as provided by the orders of the
Fifth Cireuit.Court of Appeals.

3) There is no provision for lateral
transfer of children in grades
above the first and second grades
out of dual school distriets.

4) There is no protection against
discrimination by routinely as-
signing children in the first and
second grades to their new at-
tendance zone,

5) There is no provision for relief of
over-crowding of negro schools.

6) There is no provision for desegre-:
gation of the kindergarten.

73 There is no provision for non-ra-~'
~ cial admission to schools for excep« _
- tional children.

8) There .is no provision for non-
racial admission to vocational
schools, summer schoels and night.
school, -

9) There is no provision for non-
- racial assignment of teachexjs.

10) There is no provision for building

" new schools without regard to

race. -

Scheol districts may be changed
by the Board without safeguards
against discrimination.

i1)
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[1-7] Insofar as the Board's single-
zone maps for attendance districts and
its registration for the school year 1963—
€4 are concerned, a final approval is pre-
mature. The evidence indicates without
doubt that attendance figures for the new
single zones are “guesstimates”. Wit-
nesses for the Board made it clear that
normal school practice is to set up at-
tendance distriets based on prior facts
which are projected forward. After
registration the zones are altered to ad-
just to the facts adduced at registration.
This means that certain zones will be
shaped differently than those presently
shown on the single-zone maps. To this
procedure plaintiffs cannot reasonably
object and the court approves this much
of the plan as a rational method of school
administration. However, plaintiffs ob-
jeet that such a procedure without more
is a latent tool of diserimination. Of
course, the Board cannot expeet final ap-
proval of what it terms an estimate at
best. The presumption ig that the Board
will apply the attendance distriets with-
out regard to race. If, after registration
and the alteration of the maps, it appears
that the Board has “gerrymandered” the
attendance districts so as to continue
segregated schooling, the time will be
ripe for the court to correct the situation.
Courts are quite capable of dealing with

discrimination by gerrymandering. Go-~

million v. Lightfoot, 364 1].8. 339, 81 S.
Ct. 125, 5 L.Ed.2d 110. Similarly, ad-
ministration of a school board plan which
does not achieve desegregation, but only
leaves the pattern as before, is also with-
in the competence of this court to correct.
See Norwood v. Tucker, 8 Cir., 287 F.2d
798; Bush v. Orleans Parish School
Board, 205 F.Supp. 893 aff’d in part,
rev’d in part, 5 Cir,, 308 F.2d 491. But
the facts do not yet indicate any such
diserimination and the evidence present-
Iy before the court is insufficient. What
facts there are indicate that the Board
will treat all students even-handedly.
After extensive testimony and intensive
interrogation by the Court it is estab-
lished that every child in the first and
second grade will be routinely assigned
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to the school in his attendance distriet
on the single-zone map unless he actively,
of his own wvolition, chooses another
school. This is supported by Section 5
of the Board’s plan which indicates that
the method for attending a school out-
side one’s school district will be by trans-
fer. Hence, having confected zone lines
on non-racial considerations, the Board
will agsign all children to the school in
his or her attendance zone and permit
a child to leave an attendance zone only
through transfers. The Board also in-
dicates that it has nof determined
the criteria for transfer. It is presumed
that whatever they are, they will be
non-racial. Some well-established guide-
lines can be mentioned. Transfer pro-
visions must be applied to white and
negro even-handedly. The fact that one’s
race is in the minority is not a grounds
for transfer since it iz based on race.
Boson v. Rippy, 5 Cir.,, 285 F.2d 43;
Dillard v. School Board of City of Char-
lottesville, 4 Cir.,, 308 F.2d 920. The
bages for a requested transfer must be
consonant with sound school administra-
tion, The Board indicates that its trans-
fer program will concern itgelf with the
efficient use of the school plant as well
as the maximum freedom of choice
among the students, The record indi-
cates that freedom of transfer is the
traditional policy of the Board within
administrative limits. This being the
cage, within the limits of- the broad out-
line aforementioned, this Court will leave
the Board to its own devieces with the
clear understanding that the plaintiffs
may request further relief at any time.
Other than that, this Court need not say
more. Needless to say if the Board acts
differently than it has indicated the Court
is open to the plaintifis and the Court has
made provision for this in its order. To
this extent then the Board’s single-zone
plans are approved insofar as registra-
tion no later than June 6, 1963, is con-
cerned.

[8,9] Plaintiffs’ objections (1), (2)
and (3) deal specifically with defendant’s
long-range plan, Plaintiffs point out
that the Board did net provide for trans-
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fers in the second and third grades for
1962--1963 and argue that the Court of
Appeals infended that there be “an ad-
ditional measure of desegregation.”
Bush v. Orleans Parish School Board,
6 Cir,, supra af 502 of 308 F.2d. Hence
they argue those children who would
have had an opportunity to attend a de-
segregated school under the original May
16, 1960, order will forever be denied that
right. " Additionally, plaintiffs seek the
total desegregation of the Orleans Parish
Schools in 1963-1964, or, in the alterna-
tive, the right of lateral transfer above
the single-zone grades one and two. The
Board argues that the problems involved
in converting a dual zone into a single-
zone system are momentous. The record
shows that since its earliest inception the
school system in New Orleans has been
run on a dual system based on race. Con-
sequently the existing school plants often
are within a block of each other since
each school separately served the white
and negro children of the area. More-
over the Board has been engaged in a
massive building program to meet the
ever-inereasing number of educables in
the Parish. Clearly the Board has ade-
quately borne the burden of excusing it-
self from desegregating the total school
system this year. Secondly, a program
of lateral transfer compounds the prob-
lem. Now that the elimination of the
dual-zone system is a reality the need
for stop-gap measures such as lateral
transfers is not so critical,. Moreover it

does not practically fit into the present .

plan for desegregation.

[10] In the original opinion, The
Fifth Cireunit ordered the desegregation
of the first five grades by 1964. On re-
hearing, the court emphasized that, con-
sidering the altered attitude of the
Board, the long-range plan of the Board
might alter the then existing court-ap-
proved plans. In addition, the Fifth Cir-
cuit observed that “[ulnfortunately, at
this' moment in this case there is too
large a gap between logic and experi-
ence.” Bush v. Orleans Parish School
Board, 5 Cir,, supra at 501. Somewhat
the same psituation obtains at present.
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The Board’s plans to adopt the single-
zone gystem in the first and second grades
is not based on true experience. TUntil
the single-zone system is put into effect,
it will be impossible to determine its pre-
cise effect. Hence it is premature to
make definitive decisions on the long-
range plan, That decision will be preter-
mitted uniil the resulis of the single-
zone system can be evaluated in the light
of at least some actiual experience. It
ig, of course, to be understood that the
Board will not be heard to say that it
does not have time to plan for the school
year 1964 as it has done in the past.
The Board is fully aware of the orders
of this Court and the Fifth Circuit. The
only decision made here is that final ac-
ceptance and approval of the long-range
plan is not yet feasible. Desegregation
will proceed in 1964—but at what pace it
cannot yet be said. Plaintiffs are in no
way prejudiced since they can, as in the
past, seek further relief. The Board will
not be releaged from its duty since it will
be required to report to this Court as
soon as pertinent facts are available, at
which time further orders will issue.

~[11] As this Court appreciates the
decision of the Fifth Cireuit, the prime

concern were those children who, under .

the orders of this Court on May 16, 1960,
and thereafter, sought to exercise the
right to attend a desegregated school
and, through the inaction of the Board
or the unconstitutional application of the
Louisizna Pupil Placement Law LSA-
R.8. 17:101 et seq., were denied that
right. The Court of Appeals found, and
this Court agrees, that such children de-
gerve special congideration. As was
noted before, the freedom of choice prin-
cipal seems more consonant with sound
school administration, Although osten-
gibly given free choice, these children
were in fact denied free choice. Conse-
quently, this Court will order that those
children who have made application to
the Board for admission to previously
all-white schools under the May 16, 1960
order of this Court, and those subse-
quent orders, may elect to {ransfer later-
2lly to formerly all-white schools even
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though those children may now be in the
third and fourth grades. The test, of
course, is whether the child has already
sought application. If the child has al-
ready had to run the gauntlet of the
Louisiana Pupil Placement Act, he or
she need not face it again., Moreover
the Board will be required to personally
contact each of these applicants who was
rejected of this right. The court recog-
nizes that this is something of a burden
on the Board. However, it is glight in-
deed when compared to the administra-
tive burden which would result from or-
dering a single-zone systemn for the first
five grades without any practical ex-
perience gained from the first and second
grades’ desegregation effective this fall.
Moreover, it will give that “additional
measure of desegregation” required by
the Fifth Circuit’s August 6th order.

[12,13] Plaintiffs’ Objection No. 4
with regard to discriminatory assign-
ment is demonstratively dispelled by the
evidence in the case. It has been made

clear to the Court that the Board intends
to assign children automatically to their
attendance district as set out on the
single-zone maps unless they choose to go
elsewhere, in which event they will have
to apply for a transfer under procedures
to be set down by the Board. It is well
to remember that Brown v. Board of
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Education, 349 U.8. 294, 76 8.Ct. 753,
99 L.Ed. 1083, requires “desegregation”
not “integration”. The term “integra-
tion” has no legal significance in this
context. School Board of City of Char-
lottesville v. Allen, 4 Cir.,, 240 F.2d 59;
Rippy v. Borders, § Cir., 260 F.24 690.
Neighborhood patterns being what they
are, the existence of an all-white or all-
negro school even under the single-zone
system is not prima facie diseriminatory.
Any attempt to achieve such a result by
gerrymandering school districts will be
dealt with summarily by this Court.
But as of now, the evidence does not
support any such suggestion.

Plaintiffs’ Objection No. § relates to
over-crowding negro schools as opposed
to under-capacity white schools. The
record reflects that the Louisiana State
Board of Education’s required maximum
for class size is 35. In the negro schools
62.6% of the classes have more than 35
students as of 1962. The average class
size was 86.9. In the white schools, 11.-
11% of the classes have more than 35
students, and the average class size i8
30.1. Testimony indicated that there
had been difficulty in getting accredita-
tion for negro schools because of the
class loads. The same was true, but to
a less degree in white _schools.

The following statistics indicate the extent of the efforts of the Board
to alleviate the problem of overcrowding, and the extent of the prob-

lem itgelf:

A, TEACHERS - (See Exhibit P3, Page 54)

White Negro
1962-63 T 1582 1897
1951-52 1307 839
Increase 275 1058
Estimated Addition

1963-64 -0- 126

B. NEW CONSTRUCTION SINCE 1952 (Exhibit P-9)
White $15,253,266 35.45%
Negro 27,770,091 64.55%
Total $43,023,357 100.00%
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Converted from dollars into number of additional i:iupil accommoda-
tions we have the following :

C. ADDITIONAL ACCOMMODATIONS FOR NEGRO PUPILS
PROVIDED IN THE PAST TEN YEARS (EXHIBIT OPSB-43)

New Buildings + 24,348 pupils
Conversions 6,488 ¢
Total 30,836 pupils

D. ADDITIONAL PUPIL ACCOMMODATIONS TO BE PROVID-
ED BY NEW SCHOOLS UNDER CONSTRUCTION AND NEW
PROJECTS FOR WHICH ARCHITECTS HAVE BEEN NAMED
IN PREDOMINANTLY NEGRO NEIGHBORHOODS (EXHIBIT
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OPSB-43)

Under construction
Architects named

Total

3,474 pupils
4,245

7,719 pupils

E. DECREASE IN PLATOONING (Exhibit P-3, Page 17)

QOctober, 1961
October, 1962
January, 1963
Estimate September, 1963

5,540 pupils

3,343
646

_ 0 — 113

F, I_NCREASE IN AVERAGE DAILY MEMBERSHIP (Based on

Registration) (Exhibit P-3, Page 21, and OP3B-43)

. % of % of
_ White Total Negro Total
1962-63 38,728  39.6% 59,223  60.4%
1952-53 34760  52.8% 31,031  47.2%
Increase i1 ten vear 3,968 28,192  13.2%
“(Decreage) [ o YEATS (18.2%)
e .

[14] Over-crowding, with its conse-
quent watering down of educational qual-
ity, that is caused by racial discrimina-
tion, is difficult to countenance. As this
Court said in an earlier opinion, “there
is nothing to suggest that a school board
could constitutionally continue separate
but equal facilities under the umbrella
of the ‘deliberate speed’ rule when it is
admitted that negroes are living relative-
ly mear white schools which are below
capacity.” ‘Bush v. Orleans Parish
School Board, E.D.La., supra at 896 of
206 F.Supp. The statistics above indi-
cate the lengths to which the Board has
gone to eliminate over-crowding., The
imminence of the end of over-crowding

convinees this Court that equity does not
demand the. alteration of a single-zone
approach presently before this Court.
Algo, the harsh, practical realities of ri_m-
ning a school system must be ever with
the Board which has problems othe: than
desegregation. Once a plan has been ap-
proved that looks to total desegregation
and once the Beard shows by perform-
ance that inequality in opportunity is be-
ing phased out, this Court, within its
discretion, will leave the Board pretty
much alone, although under its watchful
eye, lest the Board return to its former
practices. Based, then, on the facts in
evidence, the Court will deny further
relief based on the allegation of over-
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crowding since it does not find the allega-
tion so substantial as to warrant any
drastic change from the Court-approved
methods of desegregation.

[15] Plaintiffs’ Objection No. 6 is
that no provision has been made for de-
segregation of the kindergarten. State
law does not require kindergarten in its
compulsory attendance law. The Board
operates a kindergarten, however, out of
available moneys. The program is com-
prised of two half-day sessions. It is
presently operated on a segregated basis.
The record indicates that the maximum
acceptable size for a kindergarten is 80
pupils. The average class size for white
© pupils is 25. The average class size for
negroes is 82. In negro clagses, 61.3%
of the classes are over 30 pupils. In the
white schools 15.5% of the classes have
more than 30 pupils. Registration for
the 1963—64 school year in the kinder-
garten is completed but the figures have
not been compiled. When they are com-
pleted they will be turned over to this
Court for such further orders as it deems
necessary. Ingofar as the desegregation
of the whole kindergarten is concerned,
there is little logic in skipping kinder-
garten and proceeding with desegrega-
tion from the first grade level. In this
respect plaintiffs’ petition is well-found-
ed. The testimony on this hearing
proves one point beyond peradventure.
Transfer from z dual to a. single-zone
system in the City of New Orleans is an
arduous administrative task, The plain-
tiffs bring this particular request for
further relief rather late in the day and
it is inconceivable that total deségrega-
tion of the kindergarten could be
achieved this fall. Plaintiffs concede as
much. Moreover, this Court is averse
to mixing approaches to the long-range
plan. There is an attractive finality to a
single-zone system which commends it-
self to sound school administration.
Henee this Court will not order desegre-
gation of the kindergarten until the
school year, 1964-65, and the Board will
be ordered to proceed with studies to that
end.
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Plaintiffs’ Objections Nos. 7 and 8 are
directed to the failure of the Board’s plan
to provide for admission of negroes to
certain specialty schools, in particular
the Delgado Trades School and the Ben-
jamin Franklin High School.

{161 The Delgado Trades School is
a school of specialized trade instruction
operated by the State of Louisiana. The
Board has an arrangement whereby it
recommends students to the Delgado
Trade School. One member of the Or-
leans Parish School Board is an ex officio
member of the Delgado board. As plain-
tiffs envision it, this Court will order the
Orleans Parish Schoo! Board to send
negro students to Delgado. The testi-
mony indicates that Delgado does not ad-
mit negroes. The Delgado Trades School
is not before this Court. An injunection
against the Board will achieve nothing
towards gaining admission of negroes to
Delgado. Broad though this Court’s eq-
uity powers may be, they do not extend
to parties not before it and to doing a
vain and useless thing, Moreover, plain-
tiffs well know they have an adequate
remedy elsewhere. See East Baton
Rouge Parish School Board v. Davis, 5
Cir., 287 F.2d 880; Louisiana State
Board of Education v. Allen, 5 Cir., 287 .
F.2d 32; Louisiana State Board of Edu-
cation v. Angel, 5 Cir., 287 7.24 88.

[17] The Benjamin Franklin School
presents quite another question. This is
a high school operated by the Orleans
Parish School Board for especially gifted
children, preparing them for college.
For admission to the school a child must
have a minimum 1.Q. of 129 and, for the
tenth grade, score at or about the fiftieth
percentile in the achievement test admin-
istered, as well as have certain academic
credits from the ninth grade. The school
draws its enrollment from the City as a
whole without regard - to attendance
zones. It is operated solely for white
children. The Fifth Circuit has specifi-
cally suggested that desegregation of the
Franklin school represents an opportu-
nity for transitional desegregation.
Bush v, Orleans Parish School Board,
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6 Cir,, supra, at 500 of 308 F.2d. So
long as this Court does not require the
Franklin school to lower its high aca-
demie standards and since administra-
tive problems like those involved in tran-
sition from a dual to a single-zone are
not involved, there is no good reason
why the Franklin school should not be
open to negroes who can meet and main-
tain its high standards. Consequently
this Court will order that the Board ac-
cept applications on a non-racial basis
for the Benjamin Franklin High School
for the school year 1963-1964.

{18] Plaintiffs’ Objection No. 9 is
directed to the absence of provisions in
the long-range plans for desegregation
of the teaching staff. In this regard the
language of the Fifth Cireuit is appro-
priate:

“In the exercise of its discretiomn,
however, the district court may well
decide to postpone the consideration
and determination of that question
(teacher desegregation) until the
desegregation of the pupils has ei-
ther been accomplished or has made
substantial progress.” Augustug v.
Board of Public Instruction, 5 Cir.,
306 F.24 862, 869.

It must be realized that the specifies of
long-range plans must be kept to a mini-
mum. Operation of public schools, the
record demonstrates, is inevitably a year-
by-year. operation when it comes to de-
‘segregation. This Court will confirm a
long-range plan but additions are always
a posgibility as the Board and the com-
munity adjust to the new realities, Ad-
ministratively. the plaintiffs’ petition is
. premature. -It will not be denied but
pretermitted until the Board overcomes
gsome of the many serious problems in-
volved in the conversion to a single-zone
gystem. In accordance with the Fifth
Circuit’s emphati¢' recognition of this
‘Court"s discretion, this Court will not

order immediate desegregation of the
teaching staff.

[19] Plaintiffs’ Objection No, 10 is
that there is no provision for building
new 3school plants on a desegregated ba-
gsis, The record does not substantially
support the charge and it is somewhat
difficult to understand. Testimony was
elicited that schools are built where
students are. In addition, with single
zones, the particular location of the
school building becomes of much less im-
portance. Furthermore, as this Court
pointed out before, neighborhood pat-
terns may constitutionally result in an
all-white school or all-negro school. This
Court does not find sufficient evidence to
support a charge that the Court should
take over the Board’s capital program
and distribute the school sites. Finally,
plaintiffs make serious complaint about
over-crowding. The fact that so many
new schools have been built in negre
areas mugt surely be a response to that
complaint, Plaintiffs cannot have it both
ways. The Court finds no merit in Plain-
tiffs’ Objection No. 10, -

Ag the Iength of the hearing and these
findings indicate, the epic struggles are
over. Now the Court and the Parties
must solve the knotty administrative
problems referred to by the Supreme
Court. The long history of a dual school
system and the rapid increase in educa-
bles compounds the problem at every
step. Generally, so long as the Board in-
dicates good faith and honesty in the

‘administration of its plans, the Court

will leave the public school system to
those who know it beat. It will, from
time to time, issue further orders to
deal with specifics. The record at this
stage gonvinces this Court that the plan

for desegregation is proceeding with all

deliberate speed—faster and slower than
some would wish, but generally in the
best interests of the parties and the com-
munity.



