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from the eavidence aforesaid they should be of
opinion that the directors of the company had
permitted the said eredits to be given, and had
mcquiesced in the same, the defendant would
not be liable for the merchandise sold on credit,
and appearing on the books of the company;”
which instruction the conrt refused, and in-
structed the jury, “that the evidence did mot,
in Jaw, justify an inference that the directors,
acting as a board under the arficles, had au-
thorized the agent to sell the merchandise afore-
gaid, on credil, and that the agent eould not,
in law, be justificd in selling on credii by any
divection of the directors, individnally made,
when not acting as a board under the articles;”
to which opinion and instruction the counscl
for defendant excepted.

Swann, for the plaintiff in error, argued that
the bond must conform to the articles of asso-
ciation, which was not incorporated. e cited
the ease of the Commonwealth v, Fairfax et al,
where the words, “so long as he shall eontinue
in office,” in the condition of a sherifli’s bond,
were construed not to extend to a seecond and
new appointment.

Lee, for the defeadani in error, was stopped
by the court.

91*%] #Marshall, Ch. J. The case of the
sherifi’s bond is very differcnt. The eomimis-
gion of sheriff, in Virginia, is annual; of course,
his sureties are bound for one year ouly. It is
true, the directors of this company are elected
annually; bat the company has not said that
the agent shall be for one year only; his ap-
pointment is during pleasure. The sureties do
not become sureties in consequence of their
confidence in the directors, but of their confi-
dence ‘in the agent whose sureties they are.
the court is unanimously of the opiniom that
the judgment of the Circuit Court ought to be
affirmed.
Judgment affirmed.

[Censtitutional Law.l
THE CORPORATION OF NEW ORLEANS

V.
WINTER ct al

A citizen of a territory cannot sue a citizen of a
state in the courts of the ¥nited Stafes, nor can
those courts take junrisdiction by other parties be-
ing joimed, whe are capable of suing.  All the par-
ties on each side must be snhiect to the jurlsdle-
tion, or the sult will be dismissed.

RROR from the Distriet Court for the Dis-

trict of Loonisiana. The defendants in error
commenced their suit in the said court to re-
cover the possession and property of certain
92%7 lands in the city of New *Orleans; claim-
ing title as the heirs of Elisha Winter, de-
ceased, under an alleged grant from the Bpan-
ish government, in 1791; which lands, it was
atated, were afterwards reclaimed by the Baron
de Carondelet, governor of the provinee of Loui-
siann, for the use of fortifications, Ome of the
parties, petitiomers in the court below, was
described in the record as a citizen of the state

NoTE.—Dlverse citizenship as ground of Federal
jurisdicilon, see notes to 1 L. ed, U. 8. 640; 2 L.
Eg{.g U. 8 4353 7 L. ed. U. § 287; 236 L, ed. U. &
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of Kentucky, and the other as a citizen of the

a judgment in the court below, from which a
writ of error was brought.

Winder, for the plaintifis in error. The court
below had ne jurisdiclion of the cause. The
case of Hepburn & Dundas v. Ellzey' deter-
mined that & citizen of the Distriet of Columbia
conld not sue o citizen of the state of Virginia
in the courts of the United States. The subse-
quent case of Strawbridge et al, v. Curtis ebal.?

‘shows that all the parties on the one side, and

all the parties on the other, must be anthorized
to sue and be sued in those eourts, or there is a
defeet of jurisdietion. The right of action was
joint, but they might have severed it, which
they did nof, and they are incompetent io join
in point of jurisdiction.

Key, contra. A citizen of the Mississippi fer-
ritory has a right to sue in the ceurts of the
Tnited States. This point was left open in the
decigion of *the case of Sere v, Pitot? [*93
There is & manifest distinction, in this respect,
bebween the right of a citizen of the Distriet of
Columbia and the Mississippi territory. The
jurisdiction of $he Distriet Conrt of Touisiana
is the same with that of Kentucky. The several
territories are “members of the American con-
federacy.” The eonstitution puts the citizens
of the District of Columbia on the same footing
with izhabitants of lands ceded for the use of
dockyards, ete.; they are mot “members of the
Amcrican confederacy.” The distriet has mo
legislative, executive, nor judicative authority,
power, or priviteges. The terriforiss have them
all. They are in a sort of minority and pupil-
age; have the present right of sending dele-
gates to Congress, and of being hereafter ad-
mitted to all the immunities of states, in the

each party takes an undivided inferest, and has

o right to a separate action, whether the in-

heritance be of moveahle or of real property.
Harper, in veply. There is no distinction,

lin this particular, between the District of Co-

lnmbiz and the territories, Congress might
give to the district a delegate, with the same
privileges as the delegates from the terrifories.
The United States are the common sovereign
of all these eommunities; and may grant or ve-
fuse this, or any other privilege, at their pleas-
ure. The action is brought jointly, nof each
claiming his several part; and the eourt eannot
*diseonnect the parties. The petitioners [*84
complain under the civil lasw, by the rules of
which it iz not competent for them to sever.
Spanish law, whish prevailed in Louisiana be-
fore its acquisition by this country, is a modifl-
cation of the Roman., By the civil law, in-
heritances of real, as well as personal property,
are joint. What is the mode of proceeding?
Though smbiguous and mixed, it is chiefly the
civil law process, like our chancery proceedings.
All parties must, therefore, regularly have been
before the court.

Marshall, Ch. J., delivered the opinion of the
court, and, after stating the facts, proceeded
as follows:

The proceadings of the courf, therefore, is
arrested in limine, by a question respecting its

1.—2 Cranch, 445,

2.—3 Cranch, 262.
3,—@ Cranih, 338.
Wheat. 1.

Mississippi territory. The petitioners reecovered.

peculiar sense of the eonstitution. In fhis case,.

181§

juris
das
consi
Cola
cuit
is &l

tory
cour
be n
spac
sens
futic
of ¢
not
Unit

05%
issif
a s5u
Is L
othe
In t
al?
is P
tain
elaiy
dou)
join
ing
of ¢
Juriy
pell
ther
thei
vers

Jy

96!

TH

vall
advi
of t
BUDj
erec

mug
the,
sam
are




1814

zen of the
, recovered
n which a

The court
wse.  The
ey® deter-
! Columbia
f Virginia
The subse-
irtis et al.?
z side, and
aunthorized
‘ there is a
aclion was
it, which
ent to join

issippi ter-
uts of the
spen in the
obr [*93
his respect,
District of
;ory.  The
' Louisiana
The geveral
erican con-
he citizens
.me footing
the use of
bers of the
ict hag no
. authority,
have them
and pupil-
nding dele-
reafter ad-
vtes, in the
n this ease,.
:gt, and has
her the in-
property.
distinetion,
iriet of Co-
wess might
h the same
: territories.
n sovereign
grant or re-
their pleas-
y, not each
ourt eannot
ioners [*94
the Tnles of
m to sever.
puisiana he-
is a modifi-
vil law, in-
1al property,
proceeding ¥
3 chiefly the
proceedings.
ly have been

yinion of the
s, proceeded

therefore, i3
especting its

Wheat. 1.

1816 THE AUEORA, WaALDEN ET AL, CLAIMANTS. 04

jurisdiction, -In the case of Hepburn & Dun-.
das v: Fllzey,! this court determined, on mature
consideration, that a eitizen of the I'Istrict of
Columbia could nob maintain a suit in the Cir-
cuit Court of the United States. Thal opinion
is still retained. -

It has been attempted to distinguish = terri-
tory from. the District of Columbia; but the
court is of opinion that $his distinetion cannot,
be mainiained. They may differ in many re-
spects, but neither of them is & slate, in the
sense in which that term is used in the consti-
tution, Every reason assigned for the opinion
of the court, that a eilizen of Columbia was
not capable of sieing in the courts of the
United States, under the judiciary act, is equal-
1y applicable to a citizen of a territory. Gabricl
85*] Winter, then, ¥being a gitizen of the Miss-
isaippl territory, was incapahle .of maintaining
a sut alone in the Circuit Court of -Louisiana.
1s his case mended by being associated with
others who are capable of sueing in that court?
In the case of Strawbridge eb al. v. Curtis ot
al? it was decided that where a joint interest
is proseeuted, the jurisdietion eannot be sus-
tained, unless each individual be entitled to
elaim that jurisdiction. In this case it has been
doubled whether the parties might elect to sue
jointly or séveraily. However (lils may be, hav-
ing elected to sue jointly, the court ig incapable
of distinguishing their case, so far as respécts
jurisdiction, from one in which they were com-
pelled to unite. The Cirewit Courf of Louisinna
therefore, had no jurisdiction of the cause, and
their judgment must, on thet account, be re-
versed, and the petition dismissed.

Judgment reversed.,

[EN—

96*} *[Tnstance Court.]

THE AURORA.  Walden et al, Claimants.

.whers the principal part of her outward cargd
was sold, and from thence proceeded to Port
Jackson, in New Holland. At this port, the
brig underwent consideranie repairs; on account
of which, advances and suppliés were furnished
by Messrs. Lord & Williams, who were mer-
‘:hants there. The original objects of the voyage
séem here to have *been lost sight of, [*97
and the brig was chertered by {he master, to
Mossrs, Lord & Willimms, for a voyage of dis-
cavery, and was aclually retained in their ser-
vide for about & year, under this engugement.
At the end of this time the brig had refurned
to Port Jucksem, and Captain Smith was lere
put in.jail, by some persons whose names are
unknown, for debis contracted, as it was as-
serted or supposed, on account of the vessel,
and was relieved from imprisonment by Messrs.
Lord & Williams. -About this time, viz, in
July, 1811, thé brig was again chartered io
Messrs. Lord & Williams, for a voyage from
Tort Jackson to Calcutta, and back to FPort
Jackson; and a boilomry bond was exeeuted
for the sime voyage by Captain Smith,in favor
of Messrs. Lord & Williams, for the sum of
£1482 6 1, and interest at nine per cent,
being tlic amount, as the bond expresses it, of
“charges iicurred for necessaries and stores,
found and provided by Messrs. Lord & Wil-
liams, of, ete., at various times and places, for
the use of the said brig.” The vessel duly pro-
ceeded To- Caleutta, and landéd her eargo there:
But being prevented, as it was alleged, by the
British government in Calcutta, from refurn-
ing- to Porl Jackson, the voyage was broken
up. Tn Deeember, 1811, Captain Smith entered
into a econtract with the libelants, Messrs.
Chamberlain & Co., at Caleutta, by which he
eugaged to eharter the brig to them, fo carry a
eargo on their account to Philadelphia, for the
gross freiglit of 12,000 sieca. rupees, to be paid
‘fo him. in advance in Caleubta; and also, to give
the charterers the appointment of the master
for the voyage. *He further agreed, in [*98
consideration of the libelants paying the bot-
toinry bend of Messrs. Lord & Williams, and

lAidhypOJthecattion o]f the %hipuby th?l ?asteﬁ' is ti]ilrh advancing eny sums necessary for the repairs

val unless it is shown by the creditor that B H 3 i - ;

advances were necessary to effectuate the objecis a.nd supplies of the siip, to exeente a botLomry
borid to them for the same voyage, for the

of the vayage, or the safeiy of the ship, znd the

supnlies could mol e procured upon the owner's | prineipal sum thus paid and expended, and 20

eredit, o1 with his funds. at the place.
A bottomry bond given fo pay off a former bond,

must stand or fall witl the firsf hypothecation, and

per cent. interest. In pursuance of this agree-
mént, on the 17th of December, a certain cap-

the subsequent lenders can oaly claim upon the |tain George Lee, with the assent of Smith, was
same ground with {he preceding, of whom they | ypnointed by the libelants to superintend the

are virtually the assignees.

PPRATL from the Circuit Court for the Dis- and afterwards sai

trict of Pennsylvania. The brig Aurora

commanded by Capfain Owen F. Smith, and
owned hy the claimants, sailed in July, 1809,
from New York, on a trading voyage o the
Brazils, and from thence to the South Sea
Islands, for the purpose of procuring a eargo
for the market of Canton or Manilla; with
literty, after eompleting this adventure, to
confinue in this trade, or engage in that be-
tween Canton and the north-west coast of
America. The rig duly arrived at Rio Janeiro,

repairs, equipments, and loading of the brig,
led as master on the voyage. A
bottomry bond, for 18,000 sicea rupees, Was.
! formally executed by Captain Smith on the 234,
and a charter-party on the 26th December. In
the latter part of January, 1812, Captain Smith
resigned his nominal command of the ship to
Capiain Lee, and delivered ‘to him the ship's
‘papers and letters for the owners. The ship
duly sailed on the voyage, and arrived at Phila-
delphia, and there safely delivered her cavgo.
The advance freight was paid to Captain Smith,
aceording to the coniract, and he remained be-
hind at Caleutta, under the pretense that, with

1.—2 Cranch, 445,
2.3 Cranch, 262,

this advanee freight, it was his intention to
prosecute the plan of his original voyage, and

fo endeavor to repair the losses sustained by his

Nort.—What contracts will support maritioe . N
BT | former conduet. It also appeared in evidenca

lien ; bottomry, see note to 7¢ L.R.A. 418.
L. ed.
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